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UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regula- 
tory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as decisions 
which are made in proceedings of a quasi-judicial (as contrasted with 
quasi-legislative) character, and which, under the applicable statutes, 
can be made by the Secretary of Agriculture, or an officer authorized by 
law to act in his stead, only after notice and hearing or opportunity for 
hearing. These decisions do not include rules and regulations of general 
applicability which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Animal Welfare Act (7 
U.S.C. 2131 et seq.), the Federal Meat Inspection Act (21 U.S.C. 601 et 
seq.), the Grain Standards Act (7 U.S.C. 1821 et seq.), the Horse Protec- 
tion Act (15 U.S.C. 1821 et seq.), the Packers and Stockyards Act, 1921 
(7 U.S.C. 181 et seq.), and the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.). 


The decisions published are numbered serially, in the order in 
which they appear herein, as ‘Agriculture Decisions.’”’ They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number. 
Prior to 1942 the Secretary’s decisions were identified by docket 
and decision numbers, for example, D-578; S. 1150. Such citation 
of a case in these volumes generally indicates that the decision is 
not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws administered by 
the Department will be published herein. 
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AGRICULTURE DECISIONS 
Agricultural Marketing Agreement Act, 1937 


WESTMORELAND'S Dairy. AMA Docket No. M 126-7. Order # 
126 — provisions of — Payments to market ad- 
ministrator — timeliness of — Late payment charges 
— challenges to — purpose of — Application of order 
provisions in accordance with law — Request for re- 
lief denied — Petition dismissed 


(No. 18,416) 


In re WESTMORELAND’S DAIRY. AMA Docket No. M 126-7. Decided April 
7, 1978. 


Order # 126 — provisions of — Payments to market administrator — time- 
liness of — Late payment charges — challenges to — purpose of — Applica- 
tion of order provisions in accordance with law — Request for relief denied 
— Petition dismissed 


Where petitioner failed to establish that the market administrator’s application of the 
provisions of Order 126 with respect to late payment charges is not in accordance 
with law, the relief requested by petitioner is denied and the petition is dismissed. 


John A. Campbell, Administrative Law Judge. 
Richard B. Seward, Dallas, TX, for petitioner. 
Thomas R. Clark, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is an appeal to the Judicial Officer from an Initial Decision filed 
by Chief Administrative Law Judge John A. Campbell on February 2, 
1978, under the Agricultural Marketing Agreement Act of 1937, as 
amended. Final administrative authority to decide the Department’s 
cases subject to the Administrative Procedure Act has been delegated to 
the Judicial Officer (37 F.R. 28475; 38 F.R. 10795; 42 F.R. 4395). * 


‘ The office of Judicial Officer is a career position established pursuant to the Act of April 
4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1970 ed., 
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Upon careful consideration of the entire record in this case, the Initial 
Decision, which is set forth in the Appendix, is adopted as the final Deci- 
sion herein. The Initial Decision discusses two points raised by petitioner 
below. But on appeal, the second point was abandoned. 


The relief requested by petitioner is denied. 


APPENDIX 
CHIEF ADMINISTRATIVE LAW JUDGE'S DECISION 


Preliminary Statement 


This is a proceeding under section 608c (15) (A) of the Agricultural 
Marketing Agreement Act of 1937, as amended (7 U.S.C. 601 et seq., 


hereinafter referred to as the “Act”), instituted by petitioner, a handler 
subject to Federal Milk Marketing Order No. 126, as amended (7 CFR 
Part 1126, hereinafter referred to as the “Order”), which regulates the 
handling of milk in the Texas Marketing Area. 


Petitioner challenges certain late payment obligations determined by 
the market administrator of the Order to be due as a result of peti- 
tioner’s failure to pay its Order obligations on the due dates specified in 
the Order. The total amount of the contested obligations is $2,361.13 
which petitioner seeks to recover from the market administrator. 


Petitioner contends that all late payment charges under the Order 
must be calculated on a daily basis at a rate not to exceed three-fourths 
of one percent per month of the overdue obligation and assessed on the 
basis of the actual number of days the payment is received late by the 
market administrator. The market administrator interprets the Order to 
require imposition of the full late payment charge (e.g., overdue obliga- 
tion x %, of 1%) on the day following the due date of the obligation. The 


Appendix, p. 550). The present Judicial Officer was appointed in January 1971, having 
been involved with the Department’s regulatory programs since 1949 (including 3 years’ 
trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the 
prior Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act 
regulatory program). 
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contested amount is equal to the difference between the late payment 
charges as calculated by petitioner and the charges as determined by the 
market administrator. 


Additionally, petitioner challenges the market administrator's inter- 
pretation of section 1126.71(c) (1), which is that payments to the market 
administrator are not made until physically received by the market 
administrator. Petitioner prays for an order directing the market admin- 
istrator to consider payments by petitioner deposited in the United 
States mail on or before the date due as timely made. 


Respondent filed its answer to the petition which generally denied the 
allegations raised by petitioner and prayed that the petition be dis- 
missed on its merits. 


A hearing was held on September 22, 1977, in Dallas, Texas. Richard 
B. Seward, Attorney at Law, Dallas, Texas, represented petitioner. 
Thomas R. Clark, Office of the General Counsel, United States Depart- 
ment of Agriculture, represented respondent. At the close of the hearing 


the time was set for the filing of briefs. The final brief was filed on Janu- 
ary 16, 1978. 


FINDINGS OF FACT 


1. Petitioner, Westmoreland Farm Dairy, Inc., a corporation organ- 
ized and existing under the laws of the State of Texas, with its principal 
place of business in Harris County, Texas, was, at all times relevant and 
material to the matters contested herein, engaged in the processing of 
milk as a fully regulated handler under the provisions of the Order. 


2. Pursuant to the provisions of the Order: 


a. Handlers are required to make partial payments to the market 
administrator by the 26th day of each month for milk receipts from pro- 
ducers during the first 18 days of such month, ' and The market admin- 
istrator is required to pay producers such partial payments received 
from handlers by the 28th day of each month. ? 


b. Handlers are required to make final payment to the market 
administrator by the 16th day after the end of each month for milk re- 
ceived during the prior month, * and The market administrator is re- 


' See: § 1126.71(a) for complete text. 
2 See: § 1126.73(a) for complete text. 
* See: § 1126.71(b) for complete text 
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quired to pay producers such final payment received from handlers by 
the 18th day after the end of each month. * 


c. The market administrator is required to pay cooperative assoc- 
iations of producers partial payments received from handlers by the 
27th day of the month and final payments by the 17th day after the end 
of the month. * 


d. Where full payment as described in a and b above, is not re- 
ceived from the handler, payments by the market administrator to pro- 
ducers are reduced. ° 


e. Unpaid handler obligations, as described in a and b above, “shall 
be increased three-fourths of 1 percent per month beginning on the first 
day after the due date, and on each date of subsequent months following 
the day on which such type of obligation is normally due, 

(a) .... amounts payable pursuant to this section shall be com- 
puted monthly on each unpaid obligation, which shall include any un- 
paid interest charges previously computed pursuant to this section 


3. For milk received by petitioner during the first eighteen days of 
August 1975, a partial payment of $78,214.88 was due from petitioner 
to the market administrator on or before August 26, 1975. Petitioner’s 
company check for the amount of the payment due was received in the 
mail by the market administrator’s office on August 27, 1975, and was 
thereafter deposited in the market administrator’s bank account. On 
September 2, 1975, the market administrator was notified that peti- 
tioner’s check was dishonored due to insufficient funds. On September 3, 
1975, payment was made to the market administrator when petitioner’s 
check was honored after being redeposited. A late payment charge of 
$586.61 was assessed against petitioner by the market administrator. 


4. For milk received by petitioner during the first eighteen days of 
November 1976, a partial payment of $88,249.51 was due from peti- 
tioner to the market administrator on or before November 26, 1976, and 
was deposited in the market administrator’s bank account. This check 
was dishonored due to insufficient funds. Pursuant to petitioner’s re- 
quest, the check was redeposited, honored, and payment was made to 
the market administrator on December 6, 1976. A late payment charge 
of $661.87 was assessed against petitioner by the market administrator. 


See: § 1126.73(b) for complete text 
° See: § 1126.73(c) for complete text. 
® See: § 1126.73(f) for complete text. 
7 See: § 1126.78 for complete text. 
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5. A final payment of $110,903.13 for milk received by petitioner 
during November 1976, was due from petitioner to the market adminis- 
trator on or before December 16, 1976. Petitioner’s company check in 
the amount of the payment due was hand delivered to the market admin- 
istrator’s office on December 16, 1976, and was deposited in the market 
administrator's bank account. On December 23, 1976, the market 
administrator was notified that petitioner’s check had been dishonored 
due to insufficient funds. 


By a telex message dated December 23, 1976, petitioner was notified 
by the market administrator that future Order obligation payments to 
the market administrator must be made through the use of cashier’s 
checks or interbank transfers of funds. 


On December 27, 1976, petitioner made payment by hand delivering 
to the market administrator’s office a cashier’s check in the amount due. 
A late payment charge of $826.81 was assessed against petitioner by the 
market administrator. 


6. For milk received by petitioner during the first eighteen days of 
December 1976, a partial payment of $84,137.68 was due from peti- 
tioner to the market administrator on or before December 27, 1976. On 
December 27, 1976, petitioner’s employee hand delivered a company 
check, for the amount of the payment due, to the market administrator’s 
office. He stated to the market administrator’s representative that the 
check was not good at that time. The market administrator refused to 
accept this check and notified petitioner that payment must be made by 
cashier’s check or bank transfer as specified in the market administra- 
tor’s December 23, 1976, telex message. On December 29, 1976, peti- 
tioner made payment of this Order obligation by hand delivering to the 
market administrator’s Houston office a cashier’s check in the amount 
due. A late payment charge of $631.03 was assessed against petitioner 
by the market administrator. 


7. Petitioner made timely payments of its obligations in January 
through March 1977 via cashier’s checks, and as a result of several re- 
quests by petitioner, the market administrator notified petitioner by 
letter dated April 4, 1977, that future payments could be made by com- 
pany check. 


8. For milk received by petitioner during the first eighteen days of 
April 1977, a partial payment of $49,695.63 was due from petitioner to 
the market administrator on or before April 26, 1977. Petitioner’s com- 
pany check was hand delivered to the market administrator’s office on 
April 26, 1977, and was deposited in the market administrator’s bank 
account. On May 3, 1977, the market administrator was notified that 
petitioner’s check had been dishonored due to insufficient funds. On 
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May 4, 1977, petitioner made payment by hand delivering to the market 
administrator’s office a cashier’s check in the amount of the obligation 
due. A late payment charge of $372.72 was assessed against petitioner 
by the market administrator. On May 10, 1977, petitioner was again 
notified by the market administrator that all future payments of Order 
obligations to the market administrator must be made in the form of 
cashier’s checks or interbank transfers of funds. 


9. The late payment charges assessed against petitioner as noted in 
Findings of Fact 3, 4, 5,6 and 8 were determined by the market adminis- 
trator on the amount of the overdue obligations, by increasing such obli- 
gations at the rate of three-fourths of one percent per month on the first 
day after the payment due dates. Petitioner became subject to the late 
charges for each of said late payments on the first day after the respec- 
tive due dates under the Order. 


10. The amount in controversy, $2,361.13, *is the difference between 
the total amount of the late payment charges assessed against petitioner 
as determined by the market administrator, and an amount determined 
by petitioner by computing the late charges on a daily basis and assess- 
ing petitioner solely for the number of days each payment was deter- 
mined by petitioner to be late. 


CONCLUSIONS 


Based upon the record evidence, it is concluded that the contested 
application * by the market administrator of the Order provisions was in 
accordance with law, i.e.: 


a. the market administrator’s full assessment of late payment charges against 
petitioner under section 1126.78 of the Order, computed on a monthly basis at 
the rate of three-fourths of one percent per month; and 


b. the market administrator’s determination that payments, not physically re- 
ceived in his office on or before the payment date specified in the Order, are 


* The amount of the difference asserted by petitioner is $2,361.13, or $2,247.87 according 
to respondent’s computations (See: Respondent’s brief FN 4, pp 18 and 19). However 
computation of the precise amount at this juncture is of little consequence (See: Petitioner's 
reply brief page 3, para 4). 


® Petitioner has the burden of proving that the market administrator's application of the 
provisions of the Order is “not in accordance with law.” Wawa Dairy Farms, Inc., v. 
Wickard, 56 F. Supp 67 (E.D. Pa. 1944), affd, 149 F2d 860 (CA 3, 1945); In re Boonville 
Farm Co-op., Inc., 23 A.D. 383, 388 (1964), aff'd, Boonville Farm Cooperative, Inc. v. Free- 
man, 358 F2d 681 (CA 2, 1966). 
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overdue and subject to assessment of late payment charges under section 
1126.78. 


Petitioner contends that the Order only authorizes the limited assess- 
ment of charges on overdue accounts, based upon the number of days 
payment is late. Using petitioner’s daily interest method of calculating 
the late charges for the Order obligations involved in this proceeding, 
petitioner claims to have overpaid the market administrator $2,361.13 
and seeks a refund of that amount. 


The charges stem from petitioner’s late payment of five different 
Order obligations during the months of August 1975, November and 
December 1976, and April 1977. Petitioner does not challenge the valid- 
ity of imposing late payment charges pursuant to section 1126.78 but 
does challenge the market administrator’s determination as to the 
amount of each such charge that was imposed. 


As illustrated by Finding of Fact 2, the Order provides a specific 
schedule for the payment by handlers to milk producers via the market 
administrator. Handler payments due the market administrator on the 
16th day of the month are to be paid to cooperative associations on the 
following day, the 17th, and to individual producers on the 18th. Such 
schedule of payments leaves no latitude to accommodate petitioner’s as- 
sertions that payment is received by the market administrator when de- 
posited in the mail or that overdue charges (or interest) are to be calcu- 
lated for the number of days the handler’s payment to the market 
administrator is late. '° A reading of Section 1126.78 (Finding of Fact 2, 
Par. e) as well as the final decision of the Secretary which preceded the 
issuance of the order provisions '' demonstrates that the purpose of the 
late payment charge provision was to encourage prompt and timely pay- 
ments by handlers in order that producers would be paid for their milk 
on time. A payment check deposited in the mail on the due date for pay- 
ment will not guarantee payment on the following two days to pro- 
ducers. To fulfill the scheduled payments to producers the market 
administrator must have the money in hand from handlers on the due 
dates. Further the $19.29 per day interest computation (on a $78,214.88 
obligation) advanced by petitioner in paragraph 1 (pages 1 and 2) of its 
main brief would hardly encourage the prompt payment of obligations 
as contemplated by the Order. 


The applicable portions of the final promulgation decision for the 
Order make it clear that the intent underlying section 1126.78 was the 
establishment of a charge, referred to as interest, on overdue accounts to 
stimulate handlers to make timely payment of their Order obligations. 


10 See Market Administrator’s testimony at Tr. pp. 24-25, 29-30, 58-60. 
1! Final Decision, published May 7, 1975, 40 F.R. 20004; officially noticed Tr. pp. 7-8. 
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This charge was never intended to be a fee for the use or detention of 
money, or a substitute for timely payment. In relevant part, the decision 
states (40 F.R. 30035): 


Administrative provisions-interest payments on overdue accounts 


The merged order should provide for interest payments on handler obliga- 
tions that are overdue. Such interest should be at the rate of three-fourths of 
one percent per month (9 percent annually). Interest should apply beginning the 
day following the date on which payment of an obligation is due. 


It is essential that all handler payments to the producer-settlement fund be 
made promptly in order that the market administrator will be able to make the 
required payments to producers. An interest charge on overdue accounts 
should provide an incentive to handlers to make their payments on time. 
Moreover, handlers who pay late are, in effect, borrowing money from pro- 
ducers. Without interest payments, handlers delinquent in their payments 
would have a financial advantage relative to those handlers making timely pay- 
ments. 


it should be noted that interest payments are not a substitute for prompt pay- 
ments by handlers. Those delinquent in their obligations will be subject to legal 
enforcement action as authorized under the Act. 


The adopted interest rate (three-fourths of one percent per month) was pro- 
posed by the merger proponent. This rate is currently applicable under the 
North Texas and South Texas orders. No testimony was presented suggesting a 
different rate. 


A handler proposed that the interest charge not apply until the third day 
following the date the payment is due. He contended that the three-day grace 
period is necessary to allow for delays in mail delivery. 


If producers are to be paid on a timely basis, it is necessary that handlers 
meet their payment obligations on time. To provide a grace period before apply- 
ing interest charges would, from a practical standpoint, merely be encouraging 
a delay in payments by handlers. With no penalty for being one or two days 
late, there would be no incentive to meet the prescribed payment dates. 


As noted earlier petitioner urges that the Market Administrator “con- 
sider, as timely filed, any payment that is placed in the United States 
mail, postage prepaid, properly addressed, on or before the date due at 
the Market Administrator’s office.” In addition to the need for prompt 
payment to meet the specific schedule of payment dates, the language of 
the Order clearly militates against the interpretation suggested by peti- 
tioner. 


Section 1126.71 (c) (1) provides, in part: 


Payments to the market administrator shall be deemed not to have been made 
until such payments have been received by the market administrator 
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Again looking beyond the clear language of section 1126.71 (c) (1), to 
the discussion on this point in the promulgation decision, we find addi- 
tional support for the market administrator’s determination (40 F.R. 
20032): 


As noted earlier, the attached order does not prescribe the means by which a 
handler must make payment to the market administrator. Unless some specific- 
ity in this regard is found necessary later, handlers should be given the flexibil 
ity of using whatever payment means they wish. The only requirement would 
be that a handler’s payment must be received by the market administrator by 
the prescribed dates ... Payments not received by these dates would be con- 
sidered late and subject to the charge on overdue accounts. Under this arrange- 
ment, each handler, of course, will have to determine what means of payment 
will result in timely payments for him. 


Petitioner asserts that the market administrator’s interpretation of 
section 1126.71 (c)(1) “has caused a disparity of treatment between 
handlers because of the wide geographic dispersion of the area of his jur- 
isdiction.” However, the market administrator’s testimony at the 
September 22 hearing demonstrates various available methods of pay- 
ment which would eliminate any disadvantage to a handler because of 
his distance from the market administrator’s office in Dallas, Texas. (Tr. 
pp. 32-35). Alternatives to mailing payments, such as the use of a bank 


transfer of funds or the use of subsidiary bank accounts upon which the 
market administrator could draw checks, are available to any handler at 
his option. These methods would eliminate any disparity between hand- 
lers, real or imagined, that might result from the use of the mails by 
handlers located at great distances from the market administrator’s of- 
fice. 


In arriving at the above conclusions all contentions of the parties have 
been considered whether or not specifically mentioned. For the reasons 
stated in this decision we conclude that the petitioner has failed to 
demonstrate that the market administrator’s application of the Order is 
“not in accordance with law,” and therefore deny the relief requested. 
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(No. 18, 417) 
In re JUNE KRAMER. LAWA Docket No. 73. Decided April 7, 1978. 


Consent order 


Respondent has consented to issuance of the order herein against her for violating the Act 
and the regulatons in connection with her operations as a dealer thereunder in fail- 
ing to comply with the regulations and standards with respect to primary enclosures 
for animals in transit as found herein. Respondent is suspended as a registrant un- 
der the Act for 30 days. 


Edward M. Silverstein, for complainant. 
Edmund R. Lipowicz, IT, Independence, MO, for respondent. 


Decision by John A. Campbell, Judicial Officer. 


This proceeding was instituted under the Laboratory Animal Welfare 
Act, as amended (7 U.S.C. 2131 et seq.), by a Complaint filed by the Ani- 
mal and Plant Health Inspection Service, United States Department of 
Agriculture, alleging that the respondent wilfully violated the Act and 
the regulations and standards issued thereunder (9 CFR 1.1 et seq.). This 
decision is entered pursuant to the consent decision provisions of the 
Rules of Practice applicable to this proceeding (9 CFR 4.1; 42 F.R. 10959 
and 7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consent and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this Decision. 
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The complainant agrees to the entry of this Decision. 


FINDINGS OF FACT 


1. June Kramer, hereinafter referred to as the respondent, is an indi- 
vidual doing business as Kramer Kennels, with her principal place of 
business located at Route 1, Appleton City, Missouri 64724. 


2. The respondent, at all times material herein, was: 


(a) Engaged in the business of breeding and raising dogs and deliv- 
ering for transportation, transporting or selling such dogs, affecting 
commerce, for compensation or profit, for research or teaching purposes 
or for exhibition purposes or for use as pets; and 


(b) Licensed as a dealer under the Act and regulations by the Secre- 
tary of Agriculture and classified as a Class A dealer under the regula- 
tions. 


3. At the time of licensing under the Act, the respondent was ap- 
prised of the provisions of the Act and the regulations and standards and 
agreed in writing to comply with their provisions. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this Decision, such Decision will be en- 
tered. 


ORDER 


Respondent, her agents and employees, directly or indirectly through 
any corporate or other device, in connection with her business as a dealer 
under the Act, shall cease and desist from transporting or offering for 
transportation any animal or animals in a primary enclosure which is 
not large enough to ensure that the animals contained therein have suf- 
ficient space to turn about freely, to stand erect, and to lie in a natural 
position. 


Respondent’s license to do business as a dealer under the Act is hereby 
suspended for a period of thirty (30) days. 
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This Decision shall have the same force and effect as if issued after full 
hearing and shall be effective on the day upon which service of this order 
is made upon respondent. 





(No. 18,418) 


In re BOSTON COLLEGE. LAWA Docket No. 98. Decided April 17, 1978. 


Consent order 


Respondent has consented to issuance of a cease and desist order against it for failing to 
comply with the regulations issued under the Act in its failure to file an annual re- 
port. Respondent is ordered to cease and desist from this violation of the Act. 


Sally Ogelby, for complainant. 
Philip Burling, Boston, MA, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


This proceeding was instituted under the Laboratory Animal Welfare 
Act, as amended (7 U.S.C. 2131 et seq.), by a Complaint filed by the Ani- 
mal and Plant Health Inspection Service, United States Department of 
Agriculture, alleging that the respondent willfully violated the regula- 
tions issued under the Act (9 CFR 1.1 et seq.). This decision is entered 
pursuant to the consent decision provisions of the rules of practice appli- 
cable to this proceeding (9 CFR 4.1; 42 F.R. 10959 and 7 CFR 1.138; 42 
F.R. 745). 


The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations con- 
tained in the Complaint, waives oral hearing and further procedure, and 
consents and agrees, for the purpose of settling this proceeding and for 
such purpose only, to the entry to this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 
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1. (a) Boston College, hereinafter referred to as the respondent, is a 
corporation with its principal place of business located at 140 Common- 
wealth Avenue, Chestnut Hill, Massachusetts 02167. 


(b) The respondent is, and at all times material herein was: 


(1) A school that uses or intends to use live animals in research, 
tests, or experiments, and that receives funds under a grant from a de- 
partment, agency or institution of the United States for the purpose of 
carrying out research, tests, or experiments. 


(2) Registered as a research facility under the Act and regula- 
tions by the Secretary of Agriculture. 


(c) At the time of registration under the Act, the respondent was 
apprised of the provisions of the regulations and standards and agreed in 
writing to comply with their provisions. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, the decision will be 
entered. 


ORDER 


Respondent, its directors, officers, agents, employees, successors and 
assigns, directly or indirectly through any corporate or other devise, in 
connection with its business as a research facility under the Animal Wel- 
fare Act, shall cease and desist from failing to file, when due, an annual 
report, which contains all of the information required by the regulations 
with the Veterinarian in Charge of the State where respondent is regis- 
tered, as required by the regulations. 


This order shall have the same force and effect as if entered after full 
hearing and shall become effective on the day upon which service of the 
order is made upon the respondent. 
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(No. 18,419) 


In re HAMPSHIRE COLLEGE. LAWA Docket No. 99. Decided April 17, 
1978. 


Consent order 


Respondent has consented to issuance of a cease and desist order against it for violating 
the Act and the regulations issued thereunder in failure to file an annual report in 
connection with its operations as a registered research facility under the Act. Re- 
spondent is ordered to cease and desist from said violation. 

Sally Ogelby, for complainant. 

Jane D. Kaplan, Boston, MA, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


This proceeding was instituted under the Laboratory Animal Welfare 
Act, as amended (7 U.S.C. 2131 et seq.), by a Complaint filed by the Ani- 
mal and Plant Health Inspection Service, United States Department of 
Agriculture, alleging that the respondent willfully violated the regula- 


tions issued under the Act (9 CFR 1.1 et seq.). This decision is entered 
pursuant to the consent decision provisions of the rules of practice appli- 
cable to this proceeding (9 CFR 4.1; 42 F.R. 10959 and 7 CFR 1.138; 42 
F.R. 745). . 


The respondent admits the jurisdictional allegations in paragraph 1 of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations con- 
tained in the Complaint, waives oral hearing and further procedure, and 
consents and agrees, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. (a) Hampshire College, hereinafter referred to as the respondent, 
is a corporation with its principal place of business located at Amherst, 
Massachusetts 01002. 


(b) The respondent is, and at all times material herein was: 


(1) Aschool that uses or intends to use live animals in research, 





HAMPSHIRE COLLEGE 
Cite as 37 A.D. 516 


tests, or experiments, and that purchases or transports live animals, in 
commerce, for the purpose of carrying out research, tests or experi- 
ments. 


(2) Registered as a research facility under the Act and regula- 
tions by the Secretary of Agriculture. 


(c) At the time of registration under the Act, the respondent was 
apprised of the provisions of the regulations and standards, and agreed 
in writing to comply with their provisions. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the issuance of this decision, the decision will be 
entered. 


ORDER 


Respondent, its trustees, directors, officers, agents, employees, succes- 
sors and assigns, directly or indirectly through any corporate or other 
device, in connection with its business as a research facility, under the 
Animal Welfare Act, shall cease and desist from failing to file, when 
due, an annual report which contains all of the information required by 
the regulations with the Veterinarian in Charge of the State where re- 
spondent is registered, as required by the regulations. 


This order shall have the same force and effect as if entered after full 
hearing and shall become effective on the day upon which service of the 
order is made upon the respondent. 





LIST OF DECISIONS REPORTED 
APRIL 1978 


AGRICULTURE DECISIONS 
Horse Protection Act 


CHRISTMAS, JOE. HPA Docket No. 60. Consent order — Sanc- 
tion 


DEADMOND, H. B. HPA Docket No. 59. Consent order — 
Sanction 


DERRYBERRY, JERRY. HPA Docket No. 61. Admission of facts 
— failure to file answer — Soring — cruel and in- 
humane treatment of animal — Showing and exhibit- 
ing sored horse — Sanction 


KERKELES, TOMMY. HPA Docket No. 67. Consent order — 
Sanction 


(No. 18,420) 
In re H. B. DEADMOND. HPA Docket No. 59. Decided April 3, 1978. 


Consent order 


Respondent has consented to issuance of the order herein against him for violating the Act 
and the regulations in connection with his entry of a sored horse in a horse show as 
found herein. Respondent is assessed a civil penalty therefor in the amount of 
$200.00. 


Thomas R. Clark, for complainant. 
Terry V. Lehr, South Bend, IN, for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


This is an administrative proceeding for the collection of a civil penal- 
ty under the Horse Protection Act of 1970 (15 U.S.C. 1821 et seq.), insti- 
tuted by a Complaint filed by the Administrator of the Animal and Plant 
Health Inspection Service, United States Department of Agriculture, 
charging that respondent has violated the Act and the regulations issued 
thereunder (9 CFR 11.1 et seq.). This Consent Order has been entered 
into between the parties under section 1.138 of the applicable rules of 


Practice (7 CFR 1.138). 
518 
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Respondent admits the jurisdictional allegations of the Complaint, 
neither admits nor denies the remaining allegations of the Complaint, 
waives oral hearing and further procedure under the applicable Rules of 
Practice (7 CFR Part 1) and consents to the issuance of a specified order 
containing findings of fact and conclusions, and assessing a civil penalty 
of $200, based upon the allegations in the Complaint. The Consent Or- 
der is to become effective on the day upon which it is served on respond- 
ent. Complainant agrees to the entry of this Consent Order. 


FINDINGS OF FACT 


1. (a) H. B. Deadmond, hereinafter referred to as the respondent, is 
an individual residing at 1824 Franklin Street, South Bend, Indiana 
46613. 


(b) Respondent, at all times material herein, was the owner and ex- 
hibitor of the horse known as “Cloudy Knight”. 


2. On or about July 8, 1973, at the Circle W Horse Show, Bluffton, In- 
diana, a horse show to which horses were moved in commerce, “Cloudy 
Knight” was shown and exhibited in Class No. 68 as Entry No. 192, 
while said horse was “sored”, as that term is defined in the Act and the 
regulations, by the use on the horse of a cruel and inhumane method or 
device, which would reasonably be expected to result in physical pain to 
the horse when walking, trotting, or otherwise moving, to cause extreme 
physical distress to the horse, or to cause inflammation. When examined 
by United States Department of Agriculture veterinarians, said horse 
exhibited extreme pain, calloused lesions, and raw and irritated tissue on 
the pastern areas of its forelegs. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of a Consent Order, the following Order 
is issued. 


Respondent, H. B. Deadmond, is assessed a civil penalty of $200 which 
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shall be payable by certified check or money order to the Treasurer of 
the United States and forwarded to Thomas R. Clark, Office of the Gen- 
eral Counsel, Room 2006, South Building, United States Department of 
Agriculture, Washington, D.C. 20250, within 30 days from the date this 
Order becomes effective. 


This Order shall have the same force and effect as if entered after full 
hearing and shall become effective on the day upon which service of this 
Order is made on respondent. 


(No. 18,421) 
In re JOE CHRISTMAS. HPA Docket No. 60. Decided April 6, 1978. 


Consent order 


Respondent has consented to issuance of the order herein against him for violating the Act 
and the regulations in the showing and exhibition of a sored horse. Respondent is as- 
sessed a civil penalty of $300.00 for said violation. 


Thomas R. Clark, for complainant. 
J. Houston Gordon, Covington, TN, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the collection of a civil penal- 
ty under the Horse Protection Act of 1970 (15 U.S.C. 1821 et seq.), 
instituted by a Complaint filed by the Administrator of the Animal and 
Plant Health Inspection Service, United States Department of Agricul- 
ture, charging that respondent has violated the Act and the regulations 
issued thereunder (9 CFR 11.1 et seq.). This Consent Order has been en- 
tered into between the parties under authority of the applicable Rules of 
Practice (7 CFR 1.138). 


Respondent admits the jurisdictional allegations of the Complaint, 
neither admits nor denies the remaining allegations of the Complaint, 
waives oral hearing and further procedure under the applicable Rules of 
Practice (7 CFR Part 1) and consents to the issuance of a specified order 
containing findings of fact, conclusions and assessing a civil penalty of 
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$300, based upon allegations in the Complaint. The Consent Order is to 
become effective on the day upon which it is served on respondent. Com- 
plainant agrees to the entry of this Consent Order. 


FINDINGS OF FACT 


1. (a) Joe Christmas, hereinafter referred to as the respondent, is an 
individual residing at Mason, Tennessee 33049. 


(b) Respondent, at all times material herein, was the owner of a 
horse known as “Delight’s Moon Rock”. 


2. On or about November 16, 1974, at the Eighteenth Annual South- 
ern Championship Charity Horse Show, Montgomery, Alabama, a horse 
show to which horses were moved in commerce, “Delight’s Moon Rock”, 
was shown and exhibited in Class No. 64 as Entry No. 1000, while said 
horse was “sored”, as that term is defined in the Act and the regulations. 
Said horse was “sored” by the use on the horse of a cruel or inhumane 
method or device, which would reasonably be expected to result in 
physical pain to said horse when walking, trotting, or otherwise moving, 
to cause extreme physical distress to said horse, or to cause inflamma- 
tion. When examined by United States Department of Agriculture 
veterinarians, said horse exhibited abnormal sensitivity to palpation in 
the pastern area of its forelegs and inflammation and abnormal thermal 
patterns upon examination by thermovision. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of a Consent Order, the following Order 
is issued. 


Respondent, Joe Christmas, is assessed a civil penalty of $300 which 
shall be payable by certified check or money order to the Treasurer of 


* This read “Eighth” in the Consent Order submitted to the Judge. It has been changed to 
conform to the allegations of the Complaint and the admission in the Answer. If this is 
error, a Motion to Correct can be filed within 3 days of the receipt hereof. 
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the United States and forwarded to Thomas R. Clark, Office of the Gen- 
eral Counsel, Room 2006, South Building, United States Department of 
Agriculture, Washington, D.C. 20250, within 30 days from the date this 
Order becomes effective. 


This Order shall have the same force and effect as if entered after full 
hearing and shall become effective on the day upon which service of this 
Order is made on respondent. 





(No. 18,422) 


In re TOMMY KERKELES. HPA Docket No. 67. Decided April 7, 1978. 


Consent order 


Respondent has consented to issuance of the order herein against him for violating the Act 
and regulations in showing and exhibiting a sored horse. Respondent is assessed a 
civil penalty therefor in the amount of $350.00. 


John H. Vetne, for complainant. 
James F. Neal, Nashville, TN, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


This proceeding was instituted under the Horse Protection Act (15 
U.S.C. 1821 et seq.) by a complaint filed by the Administrator, Animal 
and Plant Health Inspection Service, United States Department of Agri- 
culture alleging that respondent had violated the Act. This decision is 
entered pursuant to the consent decision provisions of the Rules of Prac- 
tice (7 CFR§ 1.138). 


For the purpose of settling this proceeding, and for such purpose only, 
respondent agrees to the entry of this decision, and admits to the follow- 
ing findings of fact. 


FINDINGS OF FACT 
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1. Tommy Kerkeles, respondent, is an individual reas at 171 


Litton Avenue, Nashville, Tennessee 37216. 


2. Respondent, at all times material, was a co-owner of the horse 
“Ebony’s Black Market” 


“Ebony’s Black Market” was shown as Entry No. 598, in class No. 
70, at the Eighteenth Annual Southern Championship Charity Horse 
Show, Montgomery, Alabama, on or about November 16, 1974. 


4. The Eighteenth Annual Southern Championship Charity Horse 
Show, Montgomery, Alabama, was a horse show to which horses had 
been moved in commerce. 


“Ebony’s Black Market” was examined, at the aforementioned 
horse show, by a USDA veterinarian, whose report concluded as follows: 
“In my professional opinion this was a sored horse as defined by the 
Horse Protection Act of 1970.” 


6. Respondent specifically does not admit to any allegation in the 
complaint filed herein which is inconsistent with, or an addition to, the 
limited admissions in paragraphs 1 through 5 hereof. 


CONCLUSIONS 


Respondent, having admitted the jurisdictional facts, and the parties 
having agreed to the entry of this decision, such decision will be entered. 


ORDER 


Respondent is assessed a civil penalty in the amount of $350 which 
will be payable to the Treasurer of the United States by certified check 
or money order, and shall forward it to John H. Vetne, Office of the Gen- 
eral Counsel, Room 2104, South Building, United States Department of 
Agriculture, Washington, D.C. 20250, within sixty days from the date 
this order becomes effective. 


This order shall have the same force and effect as if entered after full 
hearing, and shall become effective on the day service of this order is 
made upon respondent. 
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(No. 18,423) 


In re JERRY DERRYBERRY. HPA Docket No. 61. Decided February 17, 
1978. 


Admission of facts — failure to file answer — Violation of the Act and regu- 
lations — showing and exhibiting sored horse — Sanction 


Where respondent showed and exhibited a sored horse, said horse having been sored by a 
cruel and inhumane method or device, respondent is in serious violation of the Act 
and the regulations issued thereunder. For said violation respondent is assessed a 
civil penalty of $1,000.00 

Thomas Bundy, for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This proceeding under the Horse Protection Act of 1970 (15 U.S.C. 
1821 et seq.), hereinafter referred to as the Act, was instituted by a com- 
plaint filed by the Animal and Plant Health Inspection Service, United 
States Department of Agriculture, charging respondent with violating 
section 4 (b) of the Act (15 U.S.C. 1823 (b) ) and section 11.2 (a) of the 
regulations (9 CFR 11.2 (a) ), by showing and exhibiting a “sored” horse. 


Copies of the complaint and the Rules of Practice governing proceed- 
ings under the Act were served by the Hearing Clerk by certified mail on 
respondent on October 22, 1977. 


Respondent was informed in the complaint and the letter of service 
that an answer should be filed within twenty (20) days in accordance 
with the applicable Rules of Practice, and that failure to file an answer 
either admitting, denying or explaining the allegations in the complaint 
and requesting an oral hearing would constitute admission of such alle- 
gations and waiver of such hearing. Respondent has not filed an answer 
within twenty (20) days in accordance with the applicable Rules of Prac- 
tice. 


Accordingly, the material facts alleged in the complaint, which are ad- 
mitted by respondent’s failure to file an answer according to the applica- 
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ble Rules of Practice, are adopted and set forth herein as the findings of 
fact. 


This Decision and Order, therefore, are issued pursuant to sections 
12.1 and 1.139 of the Rules of Practice applicable to this proceeding (9 
CFR 12.1; 42 F.R. 10959 and 7 CFR 1.139; 42 F.R. 745). 


FINDINGS OF FACT 


1. (a) Jerry Derryberry, hereinafter referred to as the respondent, is 
an individual residing at Kingston, Tennessee 37763. 


(b) Respondent, at all times material herein, was the trainer of and 
had custody and control over, the horse known as “Grand Torino”. 


(c) The Eighteenth Annual Southern Championship Charity Horse 
Show, Montgomery, Alabama, was a horse show to which horses were 
moved in commerce. 


2. Respondent, on or about November 13, 1974, at the Eighteenth An- 
nual Southern Championship Charity Horse Show, Montgomery, Ala- 
bama, showed and exhibited the horse known as “Grand Torino” in Class 
No. 18 as Entry No. 652, while said horse was “sored”, as that term is de- 
fined in the Act and the regulations. Said horse was “sored” by the use 
on the horse of a cruel or inhumane method or device, which would rea- 
sonably be expected to result in physical pain to said horse when walk- 
ing, trotting, or otherwise moving, to cause extreme physical distress to 
said horse, or to cause inflammation. When examined by United States 
Department of Agriculture veterinarians, said horse exhibited abnormal 
sensitivity to palpation in the pastern area of its forelegs. 


CONCLUSIONS 


By reason of the facts alleged in paragraphs I and II herein, respond- 
ent has violated section 4 (b) of the Act (15 U.S.C. 1823 (b) ) and section 
11.2 (a) of the regulations (9 CFR 11.2 (a) ). 


Congress has found that the practice of soring horses for the purpose 
of affecting their natural gait is cruel and inhumane treatment of such 
animals and that sored horses compete unfairly with horses which are 
not sored. Respondent’s failure to file an answer to any allegation in the 
complaint constitutes an admission of all the allegations of the com- 
plaint and a waiver of hearing pursuant to sections 12.1, 1.136, and 
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1.139 of the Rules of Practice (9 CFR 12.1; 42 F.R. 10959 and 7 CFR 
1.136 and 1.139; 42 F.R. 744 and 745). The actions of respondent in 
showing and exhibiting a sored horse constitute serious violations of the 
Act and regulations and warrant the imposition against him of the maxi- 
mum civil penalty of $1,000 provided for in section 6 (a) of the Act (15 
U.S.C. 1825 (a) ). 


ORDER 


Respondent is assessed a civil penalty of $1,000 which shall be payable 
to the Treasurer of the United States by certified check or money order, 
and forwarded to Thomas E. Bundy, Office of the General Counsel, Unit- 
ed States Department of Agriculture, Room 2422, South Building, 
Washington, D.C. 20250, within thirty (30) days from the date this or- 
der becomes final* and effective. 


This order shall become final and effective thirty-five (35) days after 
service of this Decision is made upon the respondent, unless appealed to 
the Judicial Officer within thirty (30) days pursuant to sections 12.1 and 
1.145 of the applicable Rules of Practice (9 CFR 12.1; 42 F.R. 10959 and 
7 CFR 1.145; 42 F.R. 747). 


“The Decision and Order became final and effective March 30, 1978.—Ed. 
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pending judicial review 


BOOKOUT, ROBERT L. P&S Docket No. 5547. Consent order . . 
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(No. 18,424) 
In re ROBERT L. BOOKOUT. P&S Docket No. 5547. Decided April 7, 1978. 


Consent order 


Respondent has consented to issuance of a cease and desist order against him for violating 
the Act and the regulations in connection with his operations as a dealer thereunder 
in failing to comply with the bonding requirements of the Act. Respondent is 
ordered to cease and desist from said violation. 


Joanne S. Schualts, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq. (1970)) by a 
Complaint filed by the Deputy Administrator, Packers and Stockyards, 
AMS, United States Department of Agriculture, alleging that the re- 
spondent violated the Act and the regulations issued thereunder (9 


C.F.R. § 201.1 et seq. (1977) ). This decision is entered pursuant to the 
consent decision provisions of the rules of practice applicable to this pro- 
ceeding (42 Fed. Reg. 743 (1977) ) (to be codified in 7 C.F.R.§ 1.138). 


On April 3, 1978, attorney for the complainant filed a Motion to De- 
lete Suspension Provision in Decision and attached thereto “the consent 
decision” in which the second paragraph of the Order had been inked out 
and initialed by attorney for complainant. Pages 1 and 2 of said consent 
decision have been retyped to: (1) include the instant paragraph, and, (2) 
to delete the inked out second paragraph of the Order. Otherwise, the 
terms of the Decision and Order herein are identical to the one filed by 
complainant. 


The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 
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(1) Robert L. Bookout, hereafter referred to as the respondent, is an 
individual whose address is Route 60, Decatur, Indiana 46733. 


(2) Respondent is, and at all times material herein was: 


(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 


(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


Respondent shall cease and desist from engaging in business in com- 
merce in any capacity for which bonding is required under the Act and 
the regulations without filing and maintaining a reasonable bond or its 
equivalent as required under the Act and the regulations. 


The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondent. 


Copies of this decision shall be served upon the parties. 





(No. 18,425) 

WALTER GRAFF and MAE GRAFF v. UNITED STOCKYARDS CORPORATION, 
d/b/a ST. PAUL UNION STOCKYARDS and NATIONAL FARMERS-SIG 
ELLINGSON LIVESTOCK SELLING AGENCY, INC. P&S Docket No. 
5276. Decided March 3, 1978. 


Order of Dismissal 
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This order is issued in accordance with the facts and circumstances as set forth herein. 
John J. Casey, Presiding Officer 


Dale A. Wolf, Cloquet, MN, for complainant. 
Vance B. Grannis, 8. St. Paul, MN, for respondents. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.). In formal complaints filed on 
October 15, 1975, against both the above-named respondents plus 
“Makela Truck Service,” complainants alleged a mix-up in nine steers 
picked up by “Makela Truck Service” and consigned to respondent Na- 
tional Farmers-Sig Ellingson Livestock Selling Agency, Inc. at the St. 
Paul Union Stockyards. The amount of reparation claimed was 
$1,747.92. 


Copies of the formal complaint and of an investigation report pre- 
pared by the Packers and Stockyards Administration of this Department 
and filed in this proceeding pursuant to the rules of practice (9 CFR 
202.40) were served on respondent National Farmers-Sig Ellingson Live- 


stock Selling Agency, Inc. (“National Farmers”) on January 30, 1976, 
and on respondent United Stockyards Corporation (“Union Stockyards”) 
on February 9, 1976. A copy of the investigation report was served on 
complainants on January 30, 1976. The complaint against “Makela 
Truck Service” was not served on the basis that that was not a person 
subject to the Act. 


Respondent Union Stockyards filed an answer on February 27, 1976. 
Respondent National Farmers filed an answer on March 1, 1976, and re- 
quested an oral hearing. Complainants filed a motion to strike the ans- 
wers and, in response thereto, both respondents filed memoranda and re- 
spondent National Farmers filed an amended answer. The motion was 
denied by the presiding officer, properly, we find. Both respondents de- 
nied the alleged mix-up as well as any liability to complainants. 


An oral hearing was held at St. Paul, Minnesota, on December 8, 1976, 
before Edward A. Hoffman of the Office of the General Counsel of this 
Department. Complainants were represented by Dale A. Wolf, Esquire, 
of Cloquet, Minnesota. Respondent Union Stockyards was represented 
by Vance B. Grannis, Esquire, of South St. Paul Minnesota. Respondent 
National Farmers was represented by Harold LeVander, Jr., Esquire, of 
South St. Paul, Minnesota. Both complainants and eight witnesses testi- 
fied. All parties thereafter filed written arguments. 
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On July 16, 1975, complainants loaded eleven animals, consisting of 
nine Holstein steers, one steer other than a Holstein, and one Holstein 
heifer, on a truck, to be delivered by one Clinton William Makela, not a 
party herein, to the Union Stockyards and consigned to National 
Farmers for sale. Complainants owned eight of the Holstein steers and 
the steer which was not a Holstein, none of which were branded. Their 
son Allan Graff, not a party herein, owned one of the Holstein steers and 
the heifer, each of which was marked with red paint. 


Eleven animals were delivered by Makela to the Union Stockyards at 
about 1:00 a.m. on July 17, and consigned to National Farmers for sale. 


Thereafter, respondent National Farmers sold nine animals for the ac- 
count of complainants and two for the account of their son Allan Graff. 


Respondent National Farmers first issued two accounts of sale dated 
July 17, 1975. One showed that complainants sold livestock as follows: 


three steers weighing 3,450 pounds at $23.00 per cwt.; 
three steers weighing 2,625 pounds at $22.80 per cwt.; 
three steers weighing 2,240 pounds at $20.50 per cwt.; 


for a total of nine steers, 8,315 pounds, for $1,722.70 net. The other 
showed that complainants’ son Allan Graff sold livestock as follows: 


one steer weighing 1,120 pounds at $28.00 per cwt.; 


one heifer weighing 885 pounds at $20.00 per cwt.; 


for a total of two animals, 2,005 pounds, for $460.87 net. Checks for 
these amounts were issued with the accounts of sale. 


Respondent National Farmers later issued another account of sale 
dated September 5, 1975, with the notation “corrected sale,” showing 
that complainants sold livestock as follows: 


three steers weighing 3,450 pounds at $23.00 per cwt.; 
three steers weighing 2,625 pounds at $22.80 per cwt.; 
two steers weighing 1,480 pounds at $20.50 per cwt.; and 
one steer weighing 1,120 pounds at $28.00 per cwt. 


The September 5 account of sale showed that the nine steers sold by 
complainants weighed a total of 8,675 pounds instead of 8,315 pounds, 
and brought a total price of $1,877.08 net instead of $1,722.70. A check 
for the difference, $154.38, was sent to complainants with that Sep- 
tember 5 account of sale. 


This much is undisputed. 
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There was some conflict in the evidence about the two red-marked ani- 
mals of complainants’ son Allan Graff. Respondent National Farmers 
contended that there was a steer which weighed 760 pounds and a heifer 
which weighed 885 pounds. Allan Graff did not agree, but testified that, 
when he was paid on the basis of a steer weighing 1,120 pounds and a 
heifer weighing 885 pounds, this was correct. The September 5 “cor- 
rected” account of sale showed, regarding the steers sold at $20.50 per 
cwt., there were two weighing 1,480 pounds instead of three weighing 
2,240 pounds as had been shown on the earlier account given to com- 
plainants, a difference of one weighing 760 pounds. Luther E. Jones, an 
employee of respondent National Farmers, testified that the one red- 
marked steer was weighed before the cattle were run through the auc- 
tion, to obtain what he called “shipping weight,” that it weighed 760 
pounds, that it was sold with two others belonging to complainants at 
$20.50 per cwt., and that the “shipping weight” of 760 pounds was sub- 
tracted from the total weight of the three which were so sold together. 


It is undisputed that one 1,120 pound steer was sold at $28.00 per 
cwt., and that the same animal was the basis for paying first the son and 
later the complainants. Respondent National Farmers contended that its 
payment to the son on account of that animal was an overpayment. 


There was some confusion about the dates of sale. Jones testified that 
he sold the heifer and another employee of respondent National Farmers 
sold the steer which was not a Holstein, by private treaty to packer 
buyers for slaughter, but that it was not possible to sell the other nine by 
private treaty for slaughter because they were not sufficiently fattened. 
He testified that the other nine could only be sold through the feeder 
cattle auction, that there was no such auction on Thursday, July 17, the 
day the animals were delivered, so they were moved into a pen with an 
overhead cover and feed and water and held over until the next day, 
Friday, July 18, when they were sold through the auction. He testified 
that the date of July 17 showed on the two accounts of sale originally 
issued, because those accounts were prepared in part before the animals 
were sold, from information on the “trucking contract” prepared by com- 
plainants’ trucker (Exhibits 1a and 1b to the investigation report). 


There was much testimony about the color and size of the animals in- 
volved. 


It is undisputed that complainants eventually were paid for animals as 
follows: 


three steers of an average weight of 1,150 pounds; 


one steer weighing 1,120 pounds; 


three steers of an average weight of 875 pounds; and 
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two steers of an average weight of 740 pounds. 


Complainant Walter Graff testified that the animals loaded on the 
truck by complainants were as follows: 


four steers, age four years, of which one was a Black Angus, one was a white 
Holstein, and two were black and white Holsteins, weighing about 1,500 
pounds each; 


one steer, age four years, a black Holstein, weighing about 1,350 pounds; and 


four steers, age three years, black and white Holsteins, weighing about 1,200 
pounds each. 


However, he testified that these weight figures were estimates and that 
the animals had not been weighed before being loaded on Makela’s truck. 
He testified that his son’s animals were younger and smaller than com- 
plainants’. He also testified that all eleven of the animals were grass-fed, 
and had been kept together in the same pasture. 


Complainants’ son Allan Graff testified that his two animals were “fall 
calves,” in substance that they had been born about September of 1972, 
whereas complainants’ animals had all been born in the spring, of 1972 
and 1971, and that the son’s animals were one season younger than com- 


plainants’ three-year old animals. He testified that complainants’ 
animals had been “suckling calves,” fed milk replacer, and that his had 
not. He testified that his heifer was the smallest of all the eleven animals 
in question, and his steer was about 200 pounds lighter than com- 
plainants’ smallest steer. He also testified (Tr. 83-4): 


Q. Mr. Graff, when you penned those animals, did you also notice in addition 
to the size variation any color difference amongst the 11? 


A. Well, there was those two definite black ones of my dad’s. One looked more 
like an Angus, had those kind of features, and then there was the other big, 
black one that was more of a Holstein, bonier structure type animal. There 
was those, and then there was a white one. He had a real big, nice shaped, 
white one. 


Clinton Makela, mentioned above, testified on December 8, 1976, at 
the oral hearing herein, that he picked up, in a truck, 11 animals at com- 
plainants’ farm, with no others in the same truck, and delivered them at 
about 1:00 a.m. on Thursday, July 17, 1975, at the Union Stockyards, 
and that he filled out the “truck contract” (Exhibits la and 1b to the in- 
vestigation report) during a stop for coffee on the way. The “truck con- 
tract” contains notations as follows: 


9 no brand steers; 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 37 A.D. 529 


2 red mark; 
Lhf; 


1 steer. 


Makela testified that he remembered seeing complainant Walter Graff 
mark two of the animals with red paint and “they seemed to be a little 
smaller, from what I can recall.” He also testified that his recollection 
might not be entirely accurate. 


A letter dated September 5, 1975, sent to complainants by respondent 
National Farmers, states, “We called Mr. Makela, your trucker, and he 
said, to the best of his recollection, he recalls your son’s heifer and steer, 
branded with paint, were the lighter animals.” (Exhibit 4d to the investi- 
gation report.) 


Makela on September 22, 1975, had a telephone conversation with 
Chester J. Peters, Scales and Weighing Specialist, Packers and Stock- 
yards Administration, according to a memorandum written by Peters 
which includes the following: “He [Makela] could not remember the age 
and weight of these cattle due to the elapsed time since July 16, 1975, 
and also because it was dark when he loaded the cattle at the farm.” 
(Exhibit D to the investigation report.) 


Makela on March 20, 1976, signed an affidavit prepared by com- 
plainants’ counsel which includes the following: “At that time [July 16, 
1975], Mr. Graff informed me that two of the cattle were his son’s, Allen 
Graff. Walter Graff then went to his house and got a spray can of red 
paint. He came back and proceeded to mark the rumps of the one steer 
and the heifer that he said belonged to his son, Allen. Allen’s heifer and 
Allen’s steer were the only two cattle that were branded with red paint. 
The other nine head of cattle had no branding whatsoever. Allen’s heifer 
was the smallest of the 11 head. Allen’s steer was the next smallest. It 
was readily noticable that the remaining nine head of cattle were larger 
than the two branded cattle.” (Complainants’ Exhibit 1.) 


Luther Jones, mentioned above, testified that he remembered well the 
animals which he found on the morning of July 17, 1975, with the 
“truck contract” prepared by Makela, in a pen assigned to respondent 
National Farmers, and that he remembered that two were marked with 
red paint, one heifer and the other what he called “a smaller steer.” He 
also testified that they were not nearly as big as complainant Walter 
Graff had described, and that “the hair was just exactly alike, every one 
of them.” 


The evidence of the color and the size of the animals involved shows 
that the animals sold for complainants’ account and for which com- 
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plainants were paid, and the animals loaded on Makela’s truck on July 
16, 1975, were not all the same animals. However, the record does not 
show, with respect to either respondent, that that respondent mixed the 
complainants’ animals with others. 


In Willhite v. Daniels, et al., 18 A.D. 240 (1959), we held: 


The act requires that posted stockyards and all market agencies operating at 
such stockyards render reasonable services and provides that they shall make 
reparation in the form of money damages when they fail to comply with this 
duty. Further, where a shipper proves delivery of consigned animals to a stock- 
yard and lack of a proper accounting for the disposition of the animals, he has 
made a prima facie case for reparation against either the stockyard company, 
or the consignee market agency. Thereafter, it is the burden of the stockyard 
company and the market agency to prove that there has been compliance with 
their respective duties. 


See also Heauner v. Daniels, et al., 18 A.D. 24 (1959), and M. A. Stein- 
bron v. Waverly Sales, 32 A.D. 438 (1973). However, those cases in- 
volved complainants who transported their own animals to stockyards. 


Nopco Chemical Division v. Blaw-Knox Company, 59 N.J. 274, 281 A. 
2d 793 (1971), involved a large machine, discovered after delivery to 
plaintiff's place of business to have been damaged. The action was 


brought against the manufacturer and all carriers and bailees who “suc- 
cessively, but unconnectedly,” handled it until it reached its final desti- 
nation. The trial court dismissed the action as to all defendants on the 
ground that plaintiff had failed to sustain the burden of proof that any 
particular defendant was responsible for the damage and that de- 
fendants had no burden of going forward. The Supreme Court of New 
Jersey reversed and remanded, holding, 281 A. 2d at 797: 


Plaintiff's dilemma is that, although almost certain to have a valid cause of ac- 
tion against one or more of the defendants, it does not know which one or ones 
and the practical difficulties of attempting to find out, because of this complex 
transportation and bailment chain, in order to be able to present affirmative 
proofs at trial, seem too great a burden to impose on it in a commonplace mer- 
cantile situation when the necessary facts are peculiarly within the knowledge 
of the respective defendants. * * * 


We are firmly of the view that the complexity of the situation should not leave 
plaintiff remediless or require it to sue each defendant separately and suc- 
cessively at its peril* * * * 


“ oS 


Plaintiff [in the new trial ordered] will make out a prima facie case by proving, 
as it did in the first trial, the nature of the damage, the identity of the respec- 
tive defendants who handled it, and the general capacities in which they did so. 


A 
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At the conclusion of plaintiff’s case, the burden will shift to each defendant suc- 
cessively, commencing with Blaw-Knox, to come forward with proofs of its 
particular part in the overall transaction in explanation or exoneration of its 
conduct with relation to the damage. Such evidence may include its view of the 
cause of the damage, which may, of course, differ from any suggested by plaint- 
iff, and may seek to cast responsibility upon another defendant or even upon 
the plaintiff itself. Plaintiff is entitled to the benefit of all such proofs as 
against any defendant. If any defendant fails to offer proofs, it risks a finding 
against it on the evidence in the case. 


Jackson v. Magnavox Corporation, 116 N.J. Super. 1, 280 A. 2d 692 
(1971), involved a collision of a car with an unlighted trailer parked on a 
street. The trailer was leased by a railroad, and had been hauled by a 
manufacturer from one of its plants to a loading point of the railroad, 
carried by the railroad “piggy-back” on a flat-car, and then hauled by an 
interstate common carrier, to another plant of the same manufacturer. 
“Magnavox [the manufacturer] then brought the empty trailer back to 
its Teterboro yard on December 23, 1965. There is no further direct evi- 
dence of the trailer’s peregrinations until Powers ran into it while it was 
parked as aforesaid several blocks from the Merit [the common carrier] 
place of business * * * *” 280 A. 2d at 694. The Superior Court of New 
Jersey, Appellate Division, held, 280 A. 2d at 695-6: 


Defendants argue that neither of them can be held to be the responsible party 
unless plaintiffs meet their burden of showing by the preponderance of the 
probabilities that a particular one of them is—a burden assertedly not here 
carried by plaintiffs. 


We disagree. Rigid procedural principles must bow to common sense and the in- 
terests of justice. Where it is virtually certain that one of two defendants is re- 
sponsible for plaintiffs’ injuries, and the evidential key as to which it is, is pe- 
culiarly within the knowledge of defendants, it is fair that the defendants be 
called upon to furnish information upon the basis of which the jury can de- 
termine the responsible party.* * * 


Ybarra v. Spangard, 25 Cal. 2d 486, 154 P. 2d 687, 162 A.L.R. 1258 
(1944), involved personal injuries suffered during the course of a surgi- 
cal operation. Action was brought against the various persons involved 
in the operation. The Supreme Court of California held, 154 P. 2d at 
688: 


* * * Defendants take the position that, assuming that plaintiff's condition 
was in fact the result of an injury, there is no showing that the act of any parti- 
cular defendant, nor any particular instrumentality, was the cause thereof. 
They attack plaintiff's action as an attempt to fix liability “en masse” on var- 
ious defendants, some of whom were not responsible for the facts of others; and 
they further point to the failure to show which defendants had control of the in- 
strumentalities that may have been involved. * * * 


* @ a 
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[154 P. 2d at 690] The argument of defendants is simply that plaintiff has not 
shown an injury caused by an instrumentality under a defendant’s control, be- 
cause he has not shown which of the several instrumentalities that he came in 
contact with while in the hospital caused the injury; and he has not shown that 
any one defendant of his servants had exclusive control over any particular in- 
strumentality. Defendants assert that some of them were not the employees of 
other defendants, that some did not stand in any permanent relationship from 
which liability in tort would follow, and that in view of the nature of the injury, 
the number of defendants and the different functions performed by each, they 
could not all be liable for the wrong, if any. 


We have no doubt that in a modern hospital a patient is quite likely to come 
under the care of a number of persons in different types of contractual and 
other relationships with each other. * * * But we do not believe that either the 
number or relationship of the defendants alone determines whether the doc- 
trine of res ipsa loquitur applies. Every defendant in whose custody the plain- 
tiff was placed for any period was bound to exercise ordinary care to see that no 
unnecessary harm came to him and each would be liable for failure in this re- 
gerd." * * 


a 


* * 


* The control at one time or another, of one or more of the various agencies 
or instrumentalities which might have harmed the plaintiff was in the hands of 
every defendant or of his employees or temporary servants. This, we think, 
places upon them the burden of initial explanation. Plaintiff was rendered un- 
conscious for the purpose of undergoing surgical treatment by the defendants; 
it is manifestly unreasonable for them to insist that he identify any one of them 
as the person who did the alleged negligent act. 


x * * 


[154 P. 2d at 691] We do not at this time undertake to state the extent to which 
the reasoning of this case may be applied to other situations in which the doc- 
trine of res ipsa loquitur is invoked. We merely hold that where a plaintiff re- 
ceives unusual injuries while unconscious and in the course of medical treat- 
ment, all those defendants who had any control over his body or the instru- 
mentalities which might have caused the injuries may properly be called upon 
to meet the inference of negligence by giving an explanation of their conduct. 


See also Anno: Res Ipsa Loquitur—Multiple Defendants, 38 A.L.R. 2d 
905. 


The following is found in IX Wigmore On Evidence, 3rd Edition, 
§ 2486: 


The characteristic, then, of this burden of proof (in the sense of a risk of non- 
persuasion) in legal controversies is that the law divides the process into stages, 
and apportions definitely to each party the specific facts which will in turn fall 
to him as the prerequisites of obtaining action in his favor by the tribunal. It is 
this apportionment which forms the important element of controversy for legal 
purposes. Each party wishes to know of what facts he has the risk of non-per- 
suasion. 


a Se 
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Still another consideration has often been advanced as a special test for solving 
a limited class of cases, i.e. the burden of proving a fact is said to be put on the 
party who presumably has peculiar means of knowledge enabling him to prove 
its falsity ifitisfalse.* * ”* 

But this consideration furnishes no universal working rule * * * * This con- 
sideration, after all, merely takes its place among other considerations of fair- 
ness and experience as a most important one to be kept in mind in apportioning 
the burden of proof in a specific case. 

The truth is that there is not and cannot be any one general solvent for all cases. 
It is merely a question of policy and fairness based on experience in the dif- 


e £ * 


ferent situations. 


See also Browzin v. Catholic University of America, 527 F.2d 843 at 
849 (D.C. Cir., 1975); Old Ben Coal Corp. v. Interior Bd. of Mine Op. 
App., 523 F.2d 25 at 36 and 39 et seq. (7 Cir., 1975); International Har- 
vester Company v. Ruckelshaus, 478 F.2d 615 at 643 (D.C. Cir., 1973); 
Williams v. Administrator of Nat. Aero. & Space Admin., 463 F.2d 1391 
at 1400 (C.C.P.A., 1972); United States v. Hayes, 369 F.2d 671 at 676 (9 
Cir., 1966); and United States v. Fabric Garment Co., 366 F.2d 530 at 
536 (2 Cir., 1966). 


The record shows that Carlton M. Olson, an employee of respondent 
Union Stockyards, and Chester J. Peters of the Packers and Stockyards 
Administration, examined the records of all cattle sold by respondent 
National Farmers on July 17 and 18, 1975, and found no others of the 
weight described by complainant Walter Graff except some which were 
not of the colors shipped by complainants. With respect to the records of 
cattle delivered at the stockyard from midnight to 5:30 a.m. on July 17, 
1975, the record is confusing and inconsistent as to whether Olson and 
Peters investigated all the cattle or only the cattle consigned to respond- 
ent National Farmers. Thus, if they investigated whether the cattle un- 
loaded from Makela’s truck were mixed with cattle consigned to another 
market agency, the record does not show it. 


Two employees of the Union Stockyards, Robert Charles Wright and 
Gerald M. Hughes, testified that they could draw some conclusions from 
notations on the “trucking contract” filled out by Makela (Exhibits la 
and 1b to the investigation report) and from their routine procedure. 
Wright concluded that he counted 11 animals off Makela’s truck on the 
night in question, and put them in the alley behind the unloading chute. 
Hughes concluded that he moved them within a half hour to Block 50, 
Pen 41, which was assigned to respondent National Farmers. Hughes 
also testified that certain notations on the trucking contract indicated 
that two others had helped him move them from the alley behind the un- 
loading chute; from this he concluded that there were no other ship- 
ments of cattle in that alley at that time. However, both Wright and 
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Hughes testified that they did not recall the cattle in question, and it is 
undisputed that Block 50, Pen 41, was not locked after cattle were put in 
it that night, and that it was customary in the Union Stockyards for it 
not to be locked. This is not to say that that pen should have been locked. 


Notwithstanding the above, the evidence in this case does not support 
a finding that complainants’ animals were mixed by one or both of the 
respondents and not by the trucker. Without the trucker as a respondent 
in the case, we cannot impose a burden on the two respondents to ex- 
culpate themselves and order payment of reparation by whichever one 
may have failed to do so. See Corcoran v. Banner Super Market, Inc., 
245 N.Y.S. 2d 175 (1963), in which it was held, “We find no authority 
* * * which sanctions the application of the doctrine of res ipsa 
loquitur against one person who has been joined as a party defendant, 
where another person who had equal control over the instrumentality 
has not been made a party defendant.” See also Spannaus v. 
Otolaryngology Clinic, 242 N.W. 2d 594 (Minn., 1976). 


It is noteworthy that complainants named “Makela Truck Service” as a 
respondent when they first instituted this proceeding in October, 1975. 
They were informed by letter on January 30, 1976, that that was not a 
person subject to the Act. 


Complainants in such cases have the burden of proof. Agri-Link v. J. 
D. Shultz, 35 A.D. 557, 1401 (1976). That burden was not carried in this 
case. 


This order is the same as an order by the Secretary of Agriculture, 
being issued pursuant to delegated authority, 7 CFR § 2.35, 42 F.R. 
4395, as authorized by Act of April 4, 1940, 54 Stat. 81, 7 U.S.C. 
450c-450g. See also Reorganization Plan No. 2 of 1953 (5 U.S.C., 1970 
Ed., Appendix p. 550). 


On applications for reopening hearings, for rehearsings or reargu- 
ments of proceedings, or for reconsideration of orders, see 9 CFR 


§ § 202.57 and 202.21. 


On respondents’ right to judicial review hereof, see Maly Livestock 
Commission v. Hardin et al., 446 F.2d 4, 30 A.D. 1063 (8 C., 1971). On 
complainants’ right to judicial review hereof, see United States v.I.C.C., 


337 U.S. 426. 


The complaints are hereby dismissed. 


Copies of this order shall be served on the parties. 
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(No. 18,426) 


In re RALPH R. WILEY. P&S Docket No. 5402. Decided April 14, 1978. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for violations of the 
Act and the regulations in connection with his operations as a dealer thereunder as 
found herein. Respondent is ordered to cease and desist from said violations and 
respondent is suspended as a registrant under the Act for 30 days. 


William R. Young, Jr., for complainant. 
C. Butler Barrett, Emporia, VA, and 
Herbert V. Kelly, Newport News, VA, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent willfully violated the Act and the 


regulations issued thereunder (9 CFR 201.1 et seq.). This decision is en- 
tered pursuant to the consent decision provisions of the rules of practice 
applicable to this proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Ralph R. Wiley, herein referred to as the respondent, is an in- 
dividual, doing business as Wiley Livestock. Respondent’s principal 
place of business is located at Emporia, Virginia, and his mailing address 
is Route 3, P. O. Box 252, Emporia, Virginia 23847. 


2. Respondent is, and at all times material herein was: 


(a) Engaged in the business of buying and selling livestock in com- 
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merce for his own account; and 


(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent shall cease and desist from: 


1. Selling livestock to buyers in commerce, or collecting from such 
buyers, on the basis of false and incorrect weights; 


2. Preparing and issuing, or causing to be prepared and issued, in con- 
nection with the sale or other disposition of livestock in commerce, in- 
voices or accounts of sale showing false and incorrect weights for such 
livestock; 


3. Making or causing to be made false and incorrect sales invoices or 
accounts of sale a part of his business records; and 


4. Knowingly falsifying, or causing to be falsified, in whole or in part, 
any accounts, records and memoranda documenting in any way the 
purchase, sale or other disposition of livestock in commerce. 


Respondent shall keep and maintain accounts, records, and 
memoranda which fully and correctly disclose all transactions involved 
in his business subject to the Act, including (1) true and correct copies of 
all purchases invoices; (2) true and correct copies of all sales invoices or 
accounts of a sale; (3) a true and accurate daily record showing the 
origin, number of head, and weight of livestock bought, sold or other- 
wise disposed of, the prices paid or received therefor, and the disposition 
of such livestock. 


Respondent is suspended as a registrant under the Act for a period of 
thirty (30) days. 


The provisions of this Order shall become effective from the sixth day 
after the Decision becomes final: Provided, however, that if by any 
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means or device whatever, all or part of the suspension period is not ef- 
fectively served during the period indicated above, the effective date of 
the beginning of the suspension period (or the part thereof not effective- 
ly served) shall be the date fixed by a court of competent jurisdiction 
which issues an appropriate order with respect thereto. 


Copies of this Order shall be served upon the parties. 


(No. 18,427) 


DAN GENRE and CLIFFORD O. DABLOW v. JAMES T. AHRENDT. P&S 
Docket No. 5286. Decided April 17, 1978. 


Misrepresentation — ground for rescission — Contract — rescission of 
justified — Rejection of animals prompt and proper — Dismissal of com- 
plaint 


Where complainant misrepresented the animals in issue, respondent’s rejection of said ani- 
mals was prompt and proper. The complaint against respondent is dismissed. 
Michael A. Sanders, Presiding Officer. 
James H. Williams, New Rockford, ND, for complainant. 
William J. Rawlings, Sioux City, IA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et. seq.). In a reparation complaint filed 
on January 5, 1976, complainants allege in substance that respondent 
wrongfully rejected 251 head of cattle sold to respondent, resulting in 
damages to the complainants of $11,053, for which complainants seek 
reparation. 


A copy of the complaint, and a copy of the investigation report pre- 
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pared by the Packers and Stockyards Administration of the Department 
and filed in this proceeding pursuant to the Rules of Practice (9 CFR 
§ 202.40), were served on the respondent on March 22, 1976. Copies of 
the investigation report were served on the complainants on March 20 
and 22, 1976. 


On April 7, 1976, respondent filed an answer, alleging in substance 
that his rejection of the cattle was rightful, and requesting an oral hear- 
ing. 


An oral hearing was held in Sioux City, Iowa, on August 16, 1976, be- 
fore Michael A. Sanders of the Office of the General Counsel of this De- 
partment. James H. Williams, Esquire, New Rockford, North Dakota, 
appeared as counsel for complainants and William J. Rawlings, Esquire, 
Sioux City, Iowa, appeared as counsel for respondent. Both complain- 
ants, respondent, and four witnesses testified. A brief was filed by 
respondent on September 10, 1976. 


FINDINGS OF FACT 


1. Complainants Dan Genre and Clifford Dablow were at all times 
material hereto engaged in business as dealers buying and selling live- 
stock for their own accounts and as agents for purchasers in commerce, 
and so registered under the Act with the Secretary. 


2. Respondent James T. Ahrendt was at all times material hereto en- 
gaged in business as a market agency buying livestock on commission, 
and as a dealer buying and selling livestock for his own account, in com- 
merce, and so registered under the Act with the Secretary. 


3. On December 13, 1975, complainant telephoned respondent and 
they discussed 44 steers and 43 heifers, which complainant Dablow had 
purchased the previous day at Harvey, North Dakota. Respondent 
agreed to buy these 87 cattle for the price paid by Dablow plus 50 cents 
per cwt. 


4. During the December 13, 1975 telephone conversation, complain- 
ant Genre told respondent about some additional steers which could be 
purchased from one Wolf, not a party herein. Respondent later called 
Genre back and told him that he would buy these steers for the price 
paid to Wolf, not to exceed $38.50 per cwt., plus 50 cents per cwt. 


5. Complainant Genre then notified complainant Dablow of the 
respondent’s agreement and Dablow purchased 169 steers from Wolf at 
$38.50 per cwt. On December 14, 1975, the 169 steers were transported 
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to Carrington, North Dakota, where they were sorted and weighed. Five 
steers were sorted off as not fitting with the rest and were sold else- 
where. The remaining 164 steers plus the 87 cattle purchased at Harvey 
were then shipped to a feedlot designated by respondent, at Jefferson, 
South Dakota. 


6. On December 15, 1975, the cattle arrived at Jefferson. Respondent 
inspected the cattle briefly that evening, when it was dark, but con- 
cluded that he would need to make a more thorough inspection in day- 
light. 


7. On December 16, 1975, in early afternoon, respondent again in- 
spected the cattle. He then telephoned complainant Genre and told him 
that he would accept the cattle from Harvey and the lighter end of the 
other steers, but that he was rejecting the largest steers. Genre told 
respondent that he must take all the cattle or none. 


8. Complainants sold the cattle on the Sioux City Stockyards on 
December 17, 1975, for less than respondent had agreed to pay for them. 


9. The complaint was filed within 90 days of the accrual of the cause 
of action alleged therein. 


CONCLUSIONS 


It is undisputed that complainant Genre and respondent discussed cer- 
tain animals by telephone and agreed on a sale of them from complain- 
ants to respondent, and that respondent communicated a prompt, clear, 
and unequivocal notice of rejection to Genre after they had been deliv- 
ered and he had inspected them. See U.C.C. § § 2-513(1) and 
2-602 (1) and (2) (c). 


It is also undisputed that the animals which respondent rejected, or at 
least some of them, were “stags,” a sort of animal which some buyers 
would not want, that this was a material fact, that the question how 
many of them were “stags” was a matter of judgment, and that com- 
plainant Genre’s description of the Wolf animals to respondent over the 
telephone, before delivery, did not include the fact that some of them 
were “stags.” 


As we have previously held, Burton v. Carver, 36 A. D. 1139, 1823 
(1977), innocent misrepresentation is ground for rescission in equity 
even though no fraudulent intent on the part of the person making the 
representation is shown. We also hold that innocent omission of a mate- 
rial fact, affecting the marketability of animals, is ground for rescission. 
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See Whipp v. Iverson, 168 N.W. 2d 201 (Wis., 1969), Miller v. Tossava, 
202 N.W. 2d 810 (Mich, App., 1972), and 37 Am. Jur. 2d, Fraud and 
Deceit, § § 202, 221, and 222. 


Accordingly, the complaint must be dismissed. 


Respondent made certain other contentions in justification of his 
rejection of the cattle, which it is not necessary to discuss in view of the 
result reached. 


This decision and order is the same as a decision and order by the 
Secretary of Agriculture, being issued pursuant to delegated authority, 7 
CFR § 2.35, 42 F.R. 4395, as authorized by Act of April 4, 1940, 54 
Stat. 81, 7 U.S.C. 450c-450g. See also Reorganization Plan No. 2 of 
1953 (5 U.S.C., 1970 ed., appendix page 550). 


On applications for reopening hearings, for rehearings or rearguments 
of proceedings, or for reconsideration of orders, see 9 CFR § § 202.57 
and 202.21. 


On complainants’ right to judicial review hereof, see United States v. 
ICC, 337 U.S. 426. 


ORDER 


The complaint is hereby dismissed. 


Copies hereof shall be served on the parties. 





(No. 18,428) 


In re VICTORY BEEF CO. CORP. P&S Docket No. 5557. Decided April 17, 
1978. 


Consent order 


Respondent has consented to issuance of a cease and desist order against it for violating 
the Act and the regulations in connection with its operations as a packer thereunder 
in failing to pay when due and to hold trust funds in trust. Respondent is ordered to 
cease and desist from said violations. 
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Allan R. Kahan, for complainant. 
Respondent pro se 


Decision by Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et ‘seq.). This decision is entered pur- 
suant to the consent decision provisions of the rules of practice applica- 
ble to this proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Victory Beef Co., Corp., hereinafter referred to as the respondent, 
is a corporation whose address is 212-214 VanHouten Avenue, Paterson, 
New Jersey 07501. 


2. Respondent is, and at all times material herein, was engaged in the 
business of buying livestock in commerce for purposes of slaughter. 


3. Respondent is, and at all times material herein, was a packer with- 
in the meaning and subject to the provisions of the Act. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 
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ORDER 


Respondent, its officers, directors, agents and employees, successors 
and assignees, directly or through any corporate or other device, in con- 
nection with respondent’s operations as a packer, shall cease and desist 
from: 


1. Failing to pay, when due, the full purchase price for livestock, 
meat, meat food products, or livestock products purchased in commerce. 


2. Failing to hold in trust funds required to be held in trust for the 
benefit of all unpaid cash sellers of livestock, pursuant to section 206 (b) 
of the Packers and Stockyards Act (7 U.S.C. 196 (b) ), until full payment 
of the amounts due under the trust has been received by such unpaid 
cash sellers. 


Respondent shall make all of its purchases of livestock for slaughter as 
a packer subject to the Act on a cash basis, until such time as respondent 
provides the Packers and Stockyards, AMS, with a financial statement 
showing that its current assets exceed its current liabilities. When 
respondent has provided the Packers and Stockyards, AMS, wih a fi- 
nancial statement showing respondent’s current assets exceed such cur- 
rent liabilities, a supplemental order will be entered terminating this 


provision of the order. As used in this paragraph, “cash basis” shall mean 
that the respondent shall pay the full purchase price for the livestock in 
cash, certified check or by wire transfer of funds to the seller or the 
seller’s duly authorized representative at the time of transfer of posses- 
sion of the livestock to the respondent. 


The provision of this Order shall become effective on the first day 
after service of this Order on the respondent. Copies of this decision 
shall be served upon the parties. 


(No. 17,604*) 


In re MID-STATES LIVESTOCK, INC., a corporation, DALE E. VAN WYK and 
GORDON REISINGER, individuals. P&S Docket No. 4906. Decided 
February 11, 1977. 

* This decision and order, formerly published in the February 1977 issue of Agriculture 

Decisions and cited as 36 A.D. 172, is republished herein to correct errors not corrected in 

the page proofs of the prior issue. 
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Checks or drafts — failure to honor drafts — issuance of insufficient funds 
checks — Failure to pay promptly and in full — willfull, flagrant and re- 
peated violations — Jurisdiction — absence of as to Gordon Reisinger — 
Sanction against the corporate successor to the respondent corporation and 
the individual respondent Dale E. Van Wyk 


Where the corporate respondent and the individual respondents willfully, flagrantly and 
repeatedly violated the Act as found herein, Van’s Livestock, Inc. and respondent 
Dale E. Van Wyk are ordered to cease and desist from said violations. Van’s Live- 
stock, Inc., the successor corporation to Mid-States, and respondent Dale E. Van 
Wyk are suspended as registrants under the Act for 60 days. 


Respondent Gordon Reisinger, not a registrant under the Act, does not come under 
the jurisdiction of the Secretary. 


John A. Campbell, Administrative Law Judge. 
Rodney J. Streff, for complainant. 
John H. Neiman, Des Moines, IA, for respondents. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a proceeding under the Packers and Stockyards Act, 1921, as 
amended (7 U.S.C. 181 et seq.), in which Chief Administrative Law 
Judge John A. Campbell filed an Initial Decision and Order on Novem- 
ber 1, 1976, in which he issued a 30-day suspension order and a cease 
and desist order because of respondents’ violations involving failure to 
pay for over half a million dollars worth of livestock. 


Respondent Dale E. Van Wyk appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases 
subject to the Administrative Procedure Act has been delegated (42 F.R. 
4395).* 


Respondent Van Wyk challenges numerous findings of fact made by 
Chief Judge Campbell, but the record fully supports his findings. There 
is a sharp conflict in the testimony of the witnesses as to the decisive 
findings of fact. Chief Judge Campbell, who saw and heard respondent 
Van Wyk testify, did not believe his testimony. Rather, he believed the 
testimony in the deposition by respondent Reisinger, much of which is 
corroborated by other witnesses who testified before Chief Judge Camp- 
bell. On appeal, Chief Judge Campbell’s findings of fact are particularly 


* The office of Judicial Officer is a career position established pursuant to the Act of April 
4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1970 ed., 
Appendix, p. 550). 
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weighty because they turn on his evaluation of respondent Van Wyk’s 
credibility. See Ward v. N.L.R.B., 462 F.2d 8, 11-13 (C.A. 5); Fairbank v. 
Hardin, 429 F.2d 264, 268 (C.A. 9); NLRB v. Majestic Weaving Co., 355 
F.2d 854, 859 (C.A. 2); Cella v. United States, 208 F.2d 783, 788 (C.A. 
7), certiorari denied, 347 U.S. 1016; National Labor Relations Board v. 
Swinerton, 202 F.2d 511, 514 (C.A. 9), certiorari denied, 346 U.S. 814; 
National Labor Relations Board v. Dinion Coil Co., 201 F.2d 484, 490 
(C.A. 2). 


Respondent Van Wyk contends (Appeal, p. 1) that he “did not have 
due process in that the Administrative Law Judge was not unbiased, 
nonpartisan and impartial.” However, respondent offers no support for 
his contention other than the fact that Chief Judge Campbell decided 
the important matters in the case against him. It has consistently been 
held that even resolving all disputed issues in favor of one party is no 
proof of bias. Labor Board v. Pittsburgh SS Co., 656, 659-660; Fairbank 
v. Hardin, 429 F.2d 264, 267-268 (C.A. 9); Sardis Luggage Co. v. Na- 
tional Labor Rel. Bd., 234 F.2d 190, 193 (C.A. 5); National Labor Rel. 
Bd. v. Houston & North Tex. M.F.L., 193 F.2d 394, 396-397 (C.A. 5); Na- 
tional Labor Rel. Bd. v. Robbins Tire & Rubber Co., 161 F.2d 798, 800 
(C.A. 5). 


The other contentions raised on appeal are adequately covered in the 
Initial Decision and Order, which is adopted as the final Decision and 
Order herein, with trivial changes, except for the addition of footnotes 8 
and 9 and a change in the length of the suspension order. The complaint 
originally recommended, and the Initial Decision and Order contains, a 
30-day suspension order. However, in the Notice of Oral Argument and 
of Additional Issues to be Discussed During Oral Argument filed Janu- 
ary 14, 1977, the Judicial Officer advised the parties that the issues on 
appeal were broadened to include consideration of what sanction is ap- 
propriate, “assuming for the purposes of argument that * * * [the] find- 
ings and conclusions are supported by the record * * *.” This was done 
because the 30-day suspension order seemed to be completely at variance 
with the Department’s sanction policy. 


It is the policy of this Department to impose severe sanctions for se- 
rious violations of the regulatory programs administered by the Depart- 
ment to serve as an effective deterrent not only to the respondents but to 
other potential violators. This policy has been followed in all of the De- 
partment’s disciplinary proceedings in recent years.** The rationale for 
this policy is set forth at length in the Appendix. 


** See, e.g., In re J. Acevedo & Sons, 34 Agr Dec 120, 145 (1975), affirmed sub nom. J. 
Acevedo & Sons v. United States, 524 F.2d 977 (C.A. 5); In re Southwest Produce, 34 Agr 
Dec 160, 178 (1975), affirmed sub nom. Southwest Produce, Inc. v. Butz, 524 F.2d 977 
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The violations by the respondents in this case are extremely serious 
and flagrant. The respondents operated a highly successful livestock 
business and could have paid all livestock sellers except for the fact that 
they took over $900,000 from their livestock business to finance their 
gambling *** on the commodity futures market. Livestock sellers lost 
over half a million dollars because respondents took money from their 
livestock business, which was needed to pay sellers, and lost it on the fu- 
tures market. When respondents’ gambling losses started running in six 
figures, instead of withdrawing from the futures market, they “doubled 
up,” and lost far greater amounts. Hence in an effort to recoup their 
gambling losses, respondents deliberately risked large sums of money 
needed to pay for their livestock purchases. These violations are suf- 
ficient heinous and flagrant to warrant a sanction close to the maximum 
imposed under the Act.* * * * 


Just last year Congress indicated its concern that livestock producers 
be paid for their livestock by the enactment of amendments to the Pack- 
ers and Stockyards Act which impose payment requirements even more 
stringent than those previously imposed by the regulations issued under 
the Act (Public Law 94-110, 94th Cong., 2nd Sess.; 90 Stat. 1249). In 
the House Report on the bill relating to these amendments, it is stated 
(H. Rep. No. 94-1043, 94th Cong. 2nd Sess., p. 5; see, also, Sen. Rep. No. 


94-932, 94th Cong., 2nd Sess., pp. 5-6): 


USDA figures show that in 1973 some $31 billion worth of livestock and $4 
billion worth of poultry were marketed in the United States, representing ap- 
proximately one-third of all farm income. 


Livestock is probably the single most important source of protein in the Amer- 
ican diet. Thus, livestock producers occupy a position of unique national im- 
portance. No individual is engaged in a riskier endeavor or one more vital to the 
national interest than the producer. And no entrepreneur is so completely at 
the mercy of the marketplace. The livestock producer, if he successfully com- 
bats the vicissitudes of weather, financing, skyrocketing costs, etc., must sell 
when the cattle are ready irrespective of the market. His livestock may repre- 
sent his entire year’s output. And, if he is not paid, he faces ruin. While some 
may argue that business is business and that farmers must take their chances 


(C.A. 5); In re Marvin Tragash Co., 33 Agr Dec 1884, 1914 (1974), affirmed sub nom. Mar- 
vin Tragash Co. v. United States Dept. of Agr., 524 F.2d 1255 (C.A. 5); In re James J. Mil- 
ler, 33 Agr Dec 53, 64 (1974), affirmed sub nom. Miller v. Butz, 498 F.2d 1088, 1089 (C.A. 
5); In re Trenton Livestock, 33 Agr Dec 499, 539 (1974), affirmed sub nom. Trenton Live- 
stock, Inc. v. Butz, 510 F.2d 966 (C.A. 4); In re Maine Potato Growers, 34 Agr Dec 773, 
796 (1975), affirmed sub nom. Maine Potato Growers, Inc. v. Butz, 540 F.2d 518 (C.A. 1). 
*** Speculating on commodity futures markets is “in the nature of gambling” (Jn re Louis 
Romoff, 31 Agr Dec 158, 177 (1972) ). “[WJhen commissions are considered, mathematical- 
ly, there is less than a 50 percent chance of winning on any speculation” (id. at 179). 

**** See, e.g., In re Kennedy, 12 Agr Dec 547 (1953), in which a 3-year suspension order 
was issued for bribing weighmasters to falsely weigh livestock. 
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along with everyone else, this Committee must view the situation from a larger 
perspective. We would be derelict in our responsibilities to the American people 
if we failed to address the evils which have inflicted heavy losses upon the very 
producers upon whom the Nation depends for such an important part of its ba- 
sic food supply. 


In two recent cases involving failure to pay for about $766,000.00 and 
$3.2 million dollars worth of livestock, respectively Un re Robert L. 
Benefiel, 32 Agr Dec 1684 (1973); In re James L. Heller, 34 Agr Dec 
1563 (1975) ), respondents were suspended for five years. Although 
these cases are not weighty precedents because one is a consent case and 
the other a default case, they show, nonetheless, that a 5-year suspen- 
sion order is at least regarded as appropriate in some failure to pay 
cases. I believe that the respondents’ failure to pay over half a million 
dollars in the present case warrants a similar 5-year suspension order, 
particularly since the respondents took the money from their successful 
livestock business to finance their gambling ventures. 


Under a similar regulatory program administered by the Department 
involving perishable agricultural commodities, a violator’s license is 
routinely revoked for failing to pay a significant amount of money for 
produce, even where such failure is because of legitimate business losses. 


See, e.g., In re Reese Sales Company, 28 Agr Dec 1150 (1969), affirmed 


sub nom. Reese Sales Company v. Hardin, 458 F.2d 183 (C.A. 9); In re 
Sam Leo Catanzaro, 35 Agr Dec 26 (1976), appeal pending. A revoked li- 
censee may not apply for a new license for two years. 7 U.S.C. 499d (b). 


Although I believe the violations in this case warrant a 5-year suspen- 
sion order to serve as an effective deterrent to future similar violations, 
the complainant, in the oral argument before the Judicial Officer, rec- 
ommended only a 60-day suspension order. Since it is the policy of the 
Judicial Officer “never to increase the sanction recommended by the ad- 
ministrative officials” (see Appendix, p. 21a), a 60-day suspension order 
will be issued rather than a 5-year suspension order. 


Where there is an appeal by the respondent, but not by the complain- 
ant, the Judicial Officer, nevertheless, has the authority and responsibil- 
ity to increase the sanction proposed in the Initial Decision if necessary 
to effectuate the purposes of the Act. Specifically, under the Secretary's 
delegations to the Judicial Officer and to the Administrative Law 
Judges (37 F.R. 28475; 38 F.R. 10795; 42 F.R. 4395), the Administra- 
tive Law Judges issue “initial” decisions. Such decisions become “final” 
in the absence of an appeal. However, once an appeal is filed by either 
party, the final decision is issued for the Secretary by the Judicial Offic- 
er. The rules of practice expressly authorize the Judicial Officer to 
broaden the issues on appeal (§ 202.18 (b) (2); 38 F.R. 22379). This is in 
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accord with the Administrative Procedure Act, which provides that “[o]n 
appeal from or review of the initial decision, the agency has all the pow- 
ers which it would have in making the initial decision except as it may 
limit the issues on notice or by rule” (5 U.S.C. 557 (b) ). Accordingly, 
where an appeal is filed by either party, the Judicial Officer has the 
power and duty to issue an order which will effectuate the purposes of 
the remedial legislation. See Fink v. Securities and Exchange Coman., 
417 F.2d 1058 (C.A. 2). 


ADMINISTRATIVE LAW JUDGE'S DECISION AND 
ORDER (AS MODIFIED) 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the “Act”, instituted by a complaint filed on Feb- 
ruary 13, 1974, by the Administrator of the Packers and Stockyards Ad- 
ministration, United States Department of Agriculture. On March 28, 
1974, the complaint was amended to include additional allegations. 


The complaint as amended alleges that the corporate respondent, 
under the direction, management and control of the individual re- 
spondents, was engaged in the business of buying and selling livestock in 
commerce for its own account and buying and selling livestock in com- 
merce on a commission basis and was registered as a market agency and 
dealer under the Act; that Dale E. Van Wyk, an individual respondent, 
was registered with the Secretary of Agriculture as a dealer and a mar- 
ket agency under the Act and was engaged in the business of buying and 
selling livestock in commerce for his own account and buying livestock 
on a commission basis in commerce. The complaint charges, in part, that 
the corporate respondent, under the direction, control and management 
of the individual respondents, purchased livestock in commerce and 
failed to pay the full purchase price of such livestock; failed to pay, when 
due, the full purchase price of such livestock; issued checks for livestock 
purchased in commerce which checks were returned unpaid by the bank 
upon which they were drawn; and failed to accept or make funds avail- 
able to pay drafts issued or authorized to be issued in purported payment 
for livestock purchased in commerce. Complainant alleges such acts to 
be willful, to constitute unfair and deceptive practices in violation of sec- 
tion 312 (a) of the Act )7 U.S.C. 218(a)), and to violate section 
201.43 (b) of the regulations issued under the Act (9 CFR 201.43 (b) ). 
The complaint further charges that the corporate respondent’s current 
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liabilities exceed its current assets. As a result thereof, the corporate re- 


spondent’s financial condition does not meet the requirements of the Act 
(7 U.S.C. 204). 


On August 14, 1974, the corporate respondent, Mid-States Livestock, 
Inc., filed an answer in which it admitted the jurisdictional allegations 
of the complaint, neither admitted nor denied the remaining allegations, 
waived oral hearing and further procedure under the rules of practice, 
and consented to the issuance of a specified order containing findings of 
facts and conclusions based upon the allegations in the complaint as 
amended. Complainant recommended that the order consented to by re- 
spondent Mid-States Livestock, Inc., be issued. Accordingly, on Septem- 
ber 9, 1974, an order was issued against the corporate respondent, Mid- 
States Livestock, Inc., requiring the corporate respondent to cease and 
desist from issuing checks in payment for livestock purchased in com- 
merce without having sufficient funds on deposit in the bank account 
upon which they are drawn to pay such checks; failing to pay, when due, 
the full purchase price of livestock purchased in commerce; and failing 
to accept or make funds available to pay drafts issued in payment for 
livestock purchased in commerce. The corporate respondent was sus- 
pended as a registrant under the Act for a period of 30 days and thereaf- 
ter until it demonstrates that it is solvent. 


Respondent Gordon Reisinger filed answers to the complainant and its 
amendment on March 4, 1974 and April 8, 1974 in which he admitted 
that he and respondent Dale E..VanWyk directed, controlled and man- 
aged the corporate respondent and that the corporate respondent was 
engaged in the business of buying and selling livestock in commerce for 
its own account and buying and selling livestock in commerce on a com- 
mission basis. He further admitted that the corporate respondent was 
registered with the Secretary of Agriculture as a dealer and a market 
agency, and that, until October 2, 1973, he was the president of the cor- 
porate respondent. Said respondent denied all of those facts alleged to 
constitute violations of the Act and the regulations. 


Respondent Dale VanWyk filed answers to the complaint and its 
amendment on March 11, 1974 and May 1, 1974 admitting that Mid- 
States Livestock, Inc., engaged in the business of buying and selling live- 
stock in commerce for its own account, engaged in the business of buy- 
ing and selling livestock in commerce on a commission basis and that 
Mid-States was a dealer and a market agency under the Act. He further 
admitted that he was secretary-treasurer of the corporate respondent, 
that he engaged in the business of buying and selling livestock in com- 
merce for his own account, engaged in the business of buying livestock 
on a commission basis in commerce, and that he was registered as a mar- 
ket agency and a dealer under the Act. Respondent Van Wyk denied that 
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the respondents had wilfully violated the provisions of the Act or that he 
was ever active in the direction, control and management of the cor- 
porate respondent. He admitted that the livestock alleged in the com- 
plaint were purchased by Mid-States Livestock, Inc., but contends that: 
the monies which the respondent thought were available to pay the 
checks or drafts were siphoned off by respondent Gordon Reisinger and 
others and sent to a commodity broker; that the First National Bank of 
Eldora, Eldora, Iowa, held drafts longer than allowed by banking law 
and is, therefore, liable; and that the cattle were purchased by Gordon 
Reisinger without his knowledge. He also alleged that, without respon- 
sibility, he personally caused to be redeemed a vast majority of the 
checks issued by Mid-States Livestock, Inc., and paid many previously 
unpaid sellers. 


Respondent Dale VanWyk’s answer materially amended on October 
22, 1974, to allege, among other things, that the complaint failed to al- 
lege a violation of the Act, that the transactions complained of are not 
within the purview of the Act, and that there is no jurisdictional basis 
for a cease and desist order or suspension of the respondent Dale Van- 
Wyk. 


An oral hearing was held from October 2, 1974, through October 25, 
1974, and from November 19, 1974, through November 21, 1974. Re- 
spondent Dale VanWyk was represented by John H. Neiman, Neiman, 
Stone & Spellman, Des Moines, Iowa. Respondent Gordon Reisinger was 
represented by Thomas L. Flynn, of Stewart, Wimer, & Bump, P.C., Des 
Moines, Iowa. Rodney J. Streff, Office of the General Counsel, United 
States Department of Agriculture, appeared as counsel for com- 
plainant. ' 


FINDINGS OF FACT 


1. Mid-States Livestock, Inc., hereinafter referred to as the corporate 
respondent or Mid-States, is a corporation with its principal place of 
business located at Eldora, Iowa. 


hearing will be referred to as “Tr.” followed by the page number. By stipulation of the par- 
ties the transcript of the deposition of Gordon Reisinger became a part of the record in this 
proceeding. This transcript is in two parts: the first part being that part of the deposition 
taken on January 24, 1975 (referred to herein as “D1” followed by the page number), and 
the second part of the deposition taken on August 18, 1975 (referred to herein as “D2” fol- 
lowed by the page number). Where cited complainant’s exhibits will be referred to as “CX” 
followed by the exhibit number, and respondents’ exhibits will be referred to as “RX” fol- 
lowed by the exhibit number. 
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2. The corporate respondent, at all times material herein was: 


(a) Engaged in the business of buying and selling livestock in com- 
merce for its own account and buying and selling livestock in commerce 
on a commission basis; and 


(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce for its own account and as a market agen- 
cy to buy and sell livestock in commerce on a commission basis. 


3. Respondent, Dale VanWyk is an individual with his principal place 
of business located at Monroe, Iowa, and who at all times material here- 
in: 


(a) Was Secretary-Treasurer of the corporate respondent; 


(b) Was one of two directors on the Board of Directors of the corpo- 
rate respondent; 


(c) Owned 50% of the stock of Mid-States; 
(d) Bought and sold livestock for the corporate respondents; 


(e) Was actively involved and fully participated in the direction, 
management, and control of the corporate respondent in connection 
with its market agency and dealer operations; 


(f) Was engaged in the business of buying and selling livestock in 
commerce for his own account and buying livestock in commerce on a 
commission basis; 


(g) Is registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce, but since approximately November 
1, 1973, has done business as Van’s Livestock, Inc., a corporation, which 
is registered with the Packers and Stockyards Administration; 


(h) Since November 1973 owns, directs, manages and controls 
Van’s Livestock, Inc.; and 


(i) In concert with respondent Gordon Reisinger, formulated and 
executed Mid-States’ commodity trading policy. 


4. Respondent, Gordon Reisinger is an individual who at all times 
material herein: 


(a) Was President of the corporate respondent; 


(b) Was one of two directors on the Board of Directors of the cor- 
porate respondent; 


(c) Owned 50% of the stock of the corporate respondent; 


(d) Actively bought and sold cattle for the corporate respondent; 
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(e) Was actively involved in and fully participated in the direction, 
management and control of the corporate respondent in connection with 
its market agency and dealer operations; and 


(f) In concert with respondent Dale VanWyk, formulated and exe- 
cuted Mid-States’ commodity trading policy. 


5. The corporate respondent had corporate offices at Eldora, Rad- 
cliffe, and Monroe, Iowa. Gordon Reisinger operated primarily out of the 
Eldora office. Respondent VanWyk operated primarily out of the Mon- 


roe office. 


Merlin Klotz was the office manager at the Eldora office. Mr. Klotz did 
not have authority to sign checks. Diane Tjaden was employed as a book- 
keeper, receptionist, and secretary at the Eldora office and had author- 
ity to sign checks. Jerry Schmidt was a bookkeeper-accountant and had 
authority to sign checks. 


Respondent VanWyk spent much of his time in travel purchasing live- 
stock for the corporate respondent and, when not traveling, worked pri- 
marily out of the Monroe office. He visited the Mid-States offices in El- 
dora about two times a month and maintained telephone contact with 
Gordon Reisinger on a daily basis concerning Mid-States policy deci- 
sions. His wife, Edna VanWyk, worked for the corporation out of her 
home in Monroe, lowa, doing bookkeeping work for the corporate re- 
spondent. She was authorized to write checks on the Mid-States account. 


John Duncan managed the Mid-States hog buying station in Monroe, 
Iowa, and was hired by Dale VanWyk. He was authorized by Dale 
Van Wyk to write Mid-States checks for hog purchases at the hog buying 
station. Cecil Rooks was manager of the Mid-States hog buying station 
in Eldora, lowa. Tom Stolee operated the Mid-States hog buying station 
in Radcliffe, lowa, and was responsible for the preparation of invoices at 
the Radcliffe hog buying station. Both Cecil Rooks and Tom Stolee had 
been hired and authorized by Gordon Reisinger to write checks on the 
Mid-States checking account for hog purchases. 


Bill Reese is an independent Certified Public Accountant who at all 
times material herein was employed by the corporate respondent as an 
accountant. He was initially responsible for setting up Mid-States’ book- 
keeping systems and, and after Merlin Klotz was hired, was responsible 
for supervising and overseeing the Mid-States accounting and record 
keeping activities. He had for some time done accounting for respondent 
VanWyk and was hired by Mid-States upon the recommendation of re- 
spondent VanWyk with the concurrence of both respondents VanWyk 
and Reisinger. 
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6. Respondent, Mid-States Livestock, Inc., under the direction, man- 
agement and control of the individual respondents, paid for livestock 
purchases either by a Mid-States Livestock account check drawn on 
Bankers Trust Co. in Des Moines, Iowa, and through drafts which were 
payable on sight at the First National Bank of Eldora, Iowa. Most de- 
posits of Mid-States monies and receivables were made at the First Na- 
tional Bank of Eldora; although some deposits were made to the Mid- 
States checking account in Bakers Trust in Des Moines, Iowa. Funds 
were transferred from the First National Bank of Eldora to Bankers 
Trust by phone to insure that there were enough funds available to pay 
checks which Mid-States wrote on its Bankers Trust checking account. 


7. On October 3, 1973, Mid-States ceased buying and selling livestock. 
The livestock operations of Mid-States had been profitable through 
October 3, 1973, but during the months of August and September of 
1973 over $900,000 of Mid-States monies were sent to Heinold Com- 
modities of Chicago, Illinois, to cover margin requests for six commodity 
accounts. These accounts, with some of the amount deposited in each 
during August and September of 1973 are set forth in the table below. 


Real Party Amount of Mid-States 
Name in Interest Funds Advanced 
R&J Enterprises (Gordon Reisinger $ 305,000 
Roger Jensen) 
Monroe Confine- (Dale VanWyk 20,000 
ment Feedlot Gordon Reisinger) 
Mid-States (Dale VanWyk 178,000 
Livestock, Inc. Gordon Reisinger) 
Gary Reisinger (Gary Reisinger, an 60,000 
authorized livestock 
buyer for Mid-States) 
24063 D&G Livestock (Dale VanWyk 110,000 
Gordon Reisinger) 
24096 Mid-States (Dale VanWyk 110,000 
Livestock Gordon Reisinger) 


Dale VanWyk and Gordon Reisinger jointly formulated the com- 
modities trading policy which led to sizeable losses in the commodities 
accounts. Prior to August 1973, Mid-States had profited from its com- 
modity trading. Testimony in the record indicates that in mid August of 
1973 Dale VanWyk persuaded Gordon Reisinger to change the Mid- 
States commodities position and the commodities positions in other ac- 
counts from “short” to “long”. This decision soon required Mid-States to 
raise substantial amounts of cash to meet margin requests from Heinold 
Commodities. ? On September 24, 1973, after failing to meet margin re- 


* Livestock Marketing and Futures Brokerage. 
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quests for over a five-day period, the six accounts for which Mid-States 
monies had been advanced were all closed resulting in substantial lia- 
bility for the corporate respondent. The decision to send Mid-States 
operating monies to cover margin requests from Heinold Commodities 
for the six commodity accounts was arrived at by mutual agreement be- 
tween Gordon Reisinger and Dale VanWyk. The outflow of over 
$900,000 in August and September 1973 to cover commodity losses 
caused a shortage in the operating funds necessary to continue Mid- 
States’ previously successful livestock buying and selling activities. 


8. The shortage of operating capital caused by the transfer of Mid- 
States monies to Heinold Commodities caused a depletion of funds avail- 
able to pay drafts that were arriving for payment on a daily basis at the 
First National Bank of Eldora, lowa. With the promise that funds would 
be forthcoming shortly, wire transfers were made by the bank in Eldora, 
Iowa, to Bankers Trust in Des Moines, Iowa, for the benefit of the Mid- 
States account, which was used to pay checks Mid-States had written for 
livestock purchases. When respondents Van Wyk and Reisinger were un- 
able to obtain needed funds and when Bankers Trust in Des Moines be- 
came fully aware of the gravity of the situation Bankers Trust deemed 
itself insecure on two loans which were outstanding to Mid-States. 
Bankers Trust then applied $182,000 of Mid-States funds on deposit in 


its checking account, leaving no funds available to pay checks which 
reached Bankers Trust after October 3, 1973. 


9. Dale VanWyk and Gordon Reisinger were aware that Mid-States 
was having financial difficulties because of losses on commodity ac- 
counts in early September, and subsequent attempts were made to ob- 
tain additional financing to the time that Mid-States ceased operating. 
The corporate respondent continued operating as usual during this 
period of time. After a series of meetings on September 14, 21, 22, 23, 
28, 30, October 1 and 2, 1973, at which the financial structure of the cor- 
poration was reviewed and various plans were considered to seek finan- 
cial aid from Heinold Commodities or Bankers Trust, Mid-States ceased 
operating on October 3, 1973, after respondent VanWyk, on the advice 
of his financial and legal advisers, decided to “let the chips fall where 
they may”. 


10. The corporate respondent, under the direction, control and man- 
agement of the individual respondents, in connection with its operations 
as a dealer and a market agency in commerce under the Act, on or about 
the dates and in the transactions set forth below, purchased livestock in 
commerce, and failed to pay, when due, the full purchase price of such 
livestock. 





Date of 
Purchase 


(a) 9/1/73 ° 


(b) 9/7/73 * 


(b) 9/14/73 * 
(b) 9/19/73 * 
(c) 9/18/73 * 


(d) 9/10/73 ° 


(d) 9/13/73 * 
(d) 9/25/73 ° 
(d) 9/28/73 ° 
(e) 9/13/73 ° 


(f) 9/15/73 * 
(f) 9/17/73 * 


(f) 9/19/73 * 
f) 9/21/73 * 


( 
(f) 9/29/73 * 
(g) 9/18/73 * 


(h) 9/21/73 ° 
(i) 9/22/73 ° 
(j) 9/24/73 ° 


(k) 9/24/73 ° 


(1) 9/24/73 ° 
(m) 9/24/73 * 
(m) 9/26/73 * 
(n) 9/25/73 ° 
(0) 9/25/73 ° 


(p) 9/10/72 ° 


(q) 9/26/73 * 
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No. of Head 
and Species 


48 cattle 


75 cattle 
271 cattle 
250 cattle 
18 cattle 
13 hogs 
12 hogs 
37 hogs 
11 hogs 

1 cattle 
93 cattle 
98 cattle 
121 cattle 
117 cattle 
81 cattle 
45 cattle 
156 cattle 
237 cattle 


26 hogs 


53 hogs 


23 hogs 
4 cattle 
39 cattle 
20 hogs 
2 hogs 


68 cattle 


80 hogs 


Amount 


$ 19,871.13 


26,717.14 
146,786.40 
91,736.40 
5,855.74 
1,422.45 
1,200.60 
3,570.00 
988.20 
520.40 
31,401.28 
40,342.54 
44,920.46 
39,753.17 
23,430.02 
16,074.73 
51,248.80 
85,258.10 


2,860.78 


4,937.36 


2,005.86 
1,389.11 
16,161.66 
1,514.10 
277.92 


18,745.14 


6,999.20 


Purchased 


From 


Platte Valley 
Livestock 
Auction 
Gering, Nebr. 
B&J Cattle Co. 
Bozeman, Mont. 


Northeast Iowa 
Sales Commission 
Waukon, Iowa 
Howard Brummel 
Monroe, Iowa 


” 


Kevin Hackney 
Gifford, Iowa 
Emmett Livestock 
Commission Co. 
Emmett, Idaho 


” 
” 
” 


” 


Roy Henkel 
Parma, lowa 
Jim Thompson 
Harveyville, Kan. 
Roy Marcoux 
Centralia, Kan. 
Marion Monster 
Pella, lowa 
Ronald Van 
Genderen 
Monroe, lowa 
Dean Blome 
Hubbard, Iowa 
Greg Reisinger ° 
Eldora, Iowa 
Greg Reisinger ‘ 
Eldora, Iowa 
Dale Olsen 
Radcliff, lowa 
Douglas Enyart 
Perry City, Iowa 
Searcy County 
Auction Co. 
Marshall, Ark. 
Vernon Terpstra 
Monroe, Iowa 


Attempted 
Mi the 1 


f 
oO] 


Payment 
‘23 
h 


ecK 


( 


Check 


Check 


Draft 


Draft 
Draft 
Draft 
Check 


Check 


Check 
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(r) 9/26/73 ° 11 hogs 1,075.80 Brent Fisher Check 
Akley, Iowa 

(s) 9/28/73 ° 10 hogs 1,566.30 Malmin Olson Check 
Radcliff, Iowa 

(t) 10/1/73 ° 1 hog 205.50  E.H. Miller & Son Check 
Otley, Iowa 

(u) 10/2/73 ° 51 cattle 22,336.65 Arvin Boot 
Pella, lowa 


As of December 7, 1973, there remained unpaid by the corporate re- 
spondent a total of $530,830.00 for the livestock set forth above. 


11. The corporate respondent, under the direction, control and man- 
agement of the individual respondents, in connection with its operations 
as a dealer and a market agency in commerce under the Act, on or about 
the dates and in the transactions set forth in 10a, c, d, e, and j through t 
above, purchased livestock in commerce, and in purported payment 
therefor issued checks which were returned unpaid by the bank upon 
which they were drawn because the funds in respondents’ account had 
been applied to notes of the bank which respondents had outstanding, 
leaving insufficient funds on deposit in the account to pay the checks. 
These checks were returned unpaid marked either account closed or 
“NSF” (insufficient funds). 


12. The corporate respondent, under the direction, control and man- 
agement of the individual respondents, in connection with its operations 
as a dealer and a market agency in commerce under the Act, on or about 
the dates and in the transactions set forth in 10b and f through i above, 
failed to accept or make funds available to pay drafts issued or au- 
thorized to be issued in purported payment for livestock purchased in 
commerce. 


13. Shortly after Mid-States ceased operating as a livestock buying 
and selling entity on October 3, 1973, Dale VanWyk, in his individual 
capacity and under his individual registration with the Packers and 
Stockyards Administration, resumed livestock buying and selling opera- 
tions under the trade name Dale Van Wyk, livestock dealer. 


14. On or about November 1, 1973, Van’s Livestock, Inc., a corpora- 


* Unpaid as of December 7, 1973. 

* Partial payment as of December 7, 1973. 

* Payment by respondent VanWyk via his attorney in the latter part of October 1973; Tr. 
601-628, 814-817; CX 21-27, 29-35; RX 1, 10, 19-27. 

®° The corporate respondent alleges an offset. 
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tion, was formed by Dale VanWyk and his wife to engage in the live- 
stock operations. Van’s Livestock is headquartered in Monroe, Iowa. It is 
engaged in buying and selling livestock. It is similar in operation to Mid- 
States. It employes hog buyers, three of whom are former hog buyers for 
Mid-States, and three of its hog buying facilities are those formerly used 
by Mid-States. It has many of the same Mid-States customers, some of 
whom had been customers of Dale VanWyk prior to his association with 
Mid-States. Dale VanWyk and Van’ Livestock, Inc., received substantial 
loans from Bankers Trust Company, the same bank from which Mid- 
States borrowed money. In addition to other collateral, respondent 
VanWyk’s 70 shares of Mid-States stock were pledged as collateral for 
these loans. 


CONCLUSIONS 


All contentions of the parties raised in this proceeding, whether or not 
specifically stated herein, have been considered in the light of the record 
evidence in arriving at the preceding findings and the conclusions which 
follow. 


As discussed below in greater detail we conclude upon the basis of the 
record: 


1. The transactions alleged in the complaint are within the purview of 
the Act and the failure to pay when due for livestock purchased by Mid- 
States was a willful violation of Section 312 (a) of the Act (7 U.S.C. 
213 (a) ). 


2. Respondents Gordon Reisinger and Dale VanWyk were responsible 
for and were actively engaged in the direction, management, and control 
of the corporate respondent; and 


3. There is a jurisdictional basis for issuing a cease and desist order 
against respondents’ Reisinger and VanWyk, and for a suspension of the 
registration of Dale VanWyk and of Van’s Livestock, Inc. 


It has long been held in proceedings under the Act that persons subject 
to the Act who fail to make payment fully and promptly for livestock en- 
gage in or use “unfair” and “deceptive” practices under section 312 (a) of 
the Act (7 U.S.C. 213 (a) ), and violate section 201.43 (b) of the regu- 
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lations (9 CFR 201.43 (b) ). In re Lewis and DeJong, 33 A.D. 1294, 34 
A.D. 888 (1974); In re Victor Koenig, 24 A.D. 1218, 1220-1221 (1965). 


The complaint in this action alleges willful violation of section 312 (a) 
of the Act (7 U.S.C. 213 (a) ), and section 201.43 (b) of the Regulations (9 
CFR 201.43 (b) ). Title 7 U.S.C. 213 (a) provides: 


“(a) It shall be unlawful for any stockyard owner, market agency, or dealer to 
engage in or use any unfair, unjustly discriminatory, or deceptive practice or 
device in connection with determining whether persons should be authorized to 
operate at the stockyards, or with receiving, marketing, buying, or selling on a 
commission basis or otherwise, feeding, watering, holding, delivery, shipment, 
weighing, or handling, in commerce, of livestock.” 


Section 201.43 (b) of the Regulations provides: 


“(b) Purchasers to pay promptly for livestock. Each packer, market agency, or 
dealer purchasing livestock shall, before the close of the next business day 
following the purchase of livestock and the determination of the amount of the 
purchase price, transmit or deliver to the seller or his duly authorized agent the 
full amount of the purchase price, unless otherwise expressly agreed between 
the parties before the purchase of the livestock. Any such agreement shall be 
disclosed in the records of any market agency or dealer selling the livestock, 
and in the purchaser’s records and on the accounts or other documents issued 
by the purchaser relating to the transaction.* * * ” 


As disclosed by Findings of Fact 10, 11, and 12, respondents in 31 
transactions involving the purchase of livestock, failed to pay promptly 
in all 31, and failed to pay in full in 15. 


The purpose of the Act, among other things, “is to assure fair trade 
practices in the livestock marketing and meat-packing industry in order 
to safeguard farmers and ranchers against receiving less than the true 
market value of their livestock” (Bruhn’s Freezer Meats v. United States 
Dept. of Agr., 438 F.2d 1332, 1337 (C.A. 8 1971) ). Failure to pay for 
livestock results in financial loss to livestock producers. Failure to pay 
for livestock, when due, results in the forced extension of credit by the 
livestock producer to the livestock purchaser. The actions of respondents 
forced farmers and ranchers to receive less than the true market value of 
their livestock and in this case to finance the commodities activities in 
which respondents engaged. As pointed out above, the Act was designed 
to safeguard against such abuses. The transactions contained in the com- 
plaint clearly fall within the purview of the Act. 


A prohibited action is willful if done intentionally or with careless dis- 
regard of statutory requirements. Goodman v. Benson, 286 F.2d 896, 
900 (C.A. 7, 1961); In re J. A. Speight, 33 A.D. 280, 297-98, 302-03 
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(1974); In re James J. Miller, 33 A.D. 53, 71, appeal denied 498 F.2d 
1088 (CA 5, 1974); In re Rayville Livestock, Inc., 30 A.D. 886, 896, 
(1971); In re Lufkin Livestock Exchange, Inc. 27 A.D. 596, 609 (1968). 
The board definition of willfulness adopted in those previous cases has 
been approved by the Supreme Court in Butz v. Glover Livestock Com- 
mission Company, Inc., 411 U.S. 182. As stated in connection with the 
Act at pages 186-187 and in footnote 5: 


The Secretary may suspend “for a reasonable specified period” any registrant 
who has violated any provision of the Act. 7 U.S.C. § 204. Nothing whatever in 
that provision confines its application to cases of “intentional and flagrant con- 


* 


duct” or denies its application in cases of negligent or careless violations. 
fs * 


N.5 “Wilfully” could refer to either intentional conduct or conduct that was 
merely careless or negligent. 


Examination of the evidence in this proceeding establishes that re- 
spondents purchased livestock or allowed livestock to be purchased at a 
time when they knew or should have known that Mid-States’ ability to 
pay for the livestock was substantially impaired. From the middle of 
August through September 24, 1973, Mid-States monies were used to 
meet margin requests for several commodities accounts. Even after Mid- 
States was “blown-out” of the commodities market on September 24, 
1973, and after it was certain that there were insufficient funds avail- 
able to pay for livestock, Mid-States continued to purchase livestock 
from producers who eventually did not receive payment. No concern was 
exercised to protect the interests of innocent livestock producers. The 
entire course of conduct was willful and deliberate, and the failure to 
pay for livestock was the logical result of such course of conduct. 


Respondent VanWyk, in his brief, argues further that the transactions 
alleged in the complaint do not constitute a practice or device but rather 
are isolated instances which cannot be considered a violation of the Act. 
However, we find no merit in this contention in view of the 31 transac- 
tions cited in Finding of Fact 10. ° 


In In re Haas-Davis Packing Company, 29 A.D. 1249, 1251-1252 
(1970), a proceeding involving 7 U.S.C. 192 7 and 9 CFR 201.43 (b), it 
was observed: 


7 The words “unfair, unjustly discriminatory, or deceptive practice or device” are also con- 
tained in Section 202 of the Act (7 U.S.C. 192). 

* Here, as in In re M. & H. Produce Co., 34 A.D. 700, 743-748 (1975), appeal pending, the 
immediate cause of the failures to pay resulted from a bank seizing money in respondents’ 
accounts. However, in both cases, the respondents’ prior wrongful conduct precipitated the 
financial crisis; and in both cases, respondents continued to engage in business for a sub- 
stantial period with full knowledge of their financial difficulties. 
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Respondent claims that there was no violation of section 202 (a) of the act (7 
U.S.C. 192) because the acts involved were isolated in view of respondent’s long 
and honorable history and that, therefore, respondent did not engage in or use a 
“practice” or “device” in violation of section 202 (a). Respondent reads the word 
“practice” as meaning that respondent must engage in a prohibited activity 
long enough or often enough to constitute a practice on the part of respondent. 
But we do not believe that respondent’s interpretation of the word “practice” in 
section 202 (a) is correct. As we held in Reilly v. Steel-Simon & Co., 11 A.D. 
584, 589 (1952) in reference to section 312 of the act carrying the word “prac- 
tice” also, the term refers to business conduct or methods in an industry, in this 
case, “trade practices” in the meat packing business, just as The Labor Manage- 
ment Relations Act lists activities prohibited as “unfair labor practices” (29 
U.S.C. § 158) and authorizes charges that a person has “. . . engaged in or is en- 
gaging in any such unfair labor practice. . .”(29U.S.C.§ 160 (b)). 


Respondent cites McClure v. E.A. Blackshere Company, 23 F. Supp. 678 (D.C. 
Md. 1964) and Guenther v. Morehead, 272 F.Supp. 721 (D. Iowa 1967) in sup- 
port of its view. These were reparation cases under section 309 of the act in- 
volving private parties. The United States was not a party to either proceeding, 
and each case involved a single act of violation. We do not consider these cases 
as controlling here. In Swift & Company v. United States, 317 F.2d 53 (7th Cir. 
1963) the Court held a single sale of picnic hams by Swift to constitute a viola- 
tion of section 202 of the Act. 


As the hearing examiner points out in her report, the law in general is not with- 
out precedent for a finding that a single, isolated transaction constitutes a 
“practice”, ... 


See also: In re Cleve Farm Packing Co., Inc., 31 A.D. 747 (1972). 


Respondent VanWyk urges via his proposed findings 3 (e), (i), 4 (f), 21 
a through e, and in his proposed conclusions, that he was not actively in- 
volved in the corporation’s operation to the same extent as respondent 
Reisinger, and, therefore, he did not violate the Act. The respondent at 
page 17 of his brief further observes that: “Dale VanWyk may have been 
guilty of poor judgment in picking a business partner when he picked 
Gordon Reisinger but that is not a violation of any law. It’s a mistake 
lots of people have made.” Neither of these contentions are persuasive in 
the light of the record evidence. 


With respect to the latter observation about the selection of a business 
partner, respondent VanWyk had adequate opportunity to gain some in- 
sight about Gordon Reisinger and his banker, Roger Jensen, at a five- 
hour meeting at an Omaha Bank, which was held before he became affil- 
iated with Mid-States (Tr. 1230-1236, DI 34-40). 
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Soon after his affiliation with Mid-States, respondent Van Wyk and re- 
spondent Reisinger held an organizational meeting in Marshalltown 
with other staff members, at which the two directors of the corporation 
determined the duties and responsibilities to be performed by each other 
(Tr. 1222). 


The record evidence establishes that both Dale VanWyk and Gordon 
Reisinger were responsible for and were actively involved in the direc- 
tion, management and control of Mid-States, including its cattle pur- 
chasing and commodities trading activities. Dale VanWyk and Gordon 
Reisinger each owned 50 percent of the stock of Mid-States. Dale Van- 
Wyk was secretary-treasurer and Gordon Reisinger was president. Both 
were Directors of the corporation. Each had the power to hire employees 
with the concurrence of the other. All of the key employees were hired 
either by Gordon Reisinger or Dale VanWyk. Gordon Reisinger and Dale 
VanWyk delegated authority to individual Mid-States’ employees to 
write checks. Both bought and sold livestock for the corporation and the 
two respondents conferred daily concerning the livestock purchases and 
sales activities of Mid-States. 


It was intended at the time of the organization of Mid-States Live- 
stock, Inc., that Gordon Reisinger would run the Eldora, Iowa, operation 
and that Dale VanWyk would take care of the Monroe, Iowa area. This 


procedure was followed throughout the period in question and the policy 
decisions were made daily on the basis of telephone calls between Dale 
Van Wyk and Gordon Reisinger. 


With respect to the Mid-States commodity accounts (Finding of Fact 
7) the record evidence shows that Dale VanWyk was aware that Mid- 
States’ monies were being used to finance various accounts and that he 
was actively involved in the formulation of the commodities trading 
policy which required substantial amounts of Mid-States’ operating 
funds. Mid-States’ monies were frequently used to trade other than Mid- 
States’ commodity accounts, and such use was fully reflected in the 
books and records of Mid-States as loans to the various entities (Tr. 269, 
1193-94). Margin requests for two of the accounts were sent directly to 
Dale VanWyk’s home in Monroe, Iowa (CX 16A, 16C). 


Respondent VanWyk’s brief suggests that more weight should be 
given the testimony of respondent VanWyk than “the deposition of re- 
spondent Gordon Reisinger, the convicted felon.” Complainant’s reply 
brief (pages 13-17) citing numerous comparisons of the testimony of the 
two men argues: “If anyone’s testimony in this proceeding is suspect, it 
should be the testimony of Dale Van Wyk.” 


While the testimony of Gordon Reisinger was presented via deposi- 
tion, with no opportunity to observe the witness during such examina- 
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tion, it can be said that his testimony is corroborated in large measure by 
other witnesses who appeared during the October and November 1974 
sessions of the hearing. 


We would note further that the naivete which respondent VanWyk 
sought to convey through his testimony (e.g. Tr. 908-909, 935, 1036- 
1053) and his testimony concerning his early disenchantment with Gor- 
don Reisinger (Tr. 962, 970-975, 1090-1092, 1118-1119, 1143-1144) are 
inconsistent with his successful business ventures before and after his 
association with Mid-States (Tr. 890-891, 947, 1097), and the testimony 
of another witness concerning Dale VanWyk’s satisfactory association 
with Mid-States (Tr. 995-998). 


Upon the basis of the record evidence we conclude that Dale VanWyk 
and Gordon Reisinger at all times material herein were responsible for 
and actively involved in the direction, management and control of Mid- 
States Livestock, Inc., including its cattle purchasing and commodity 
trading activities. 


The Secretary may impose appropriate sanctions upon individuals who 
own all of the stock of a corporate respondent, are its major officers, and 
who direct, manage and control a corporate respondent. Sebastopol Meat 
Co. v. Secretary of Agriculture, 440 F.2d 983 (C.A. 9, 1971); Bruhn’s 
Freezer Meats v. United States, supra. The Court in Bruhn’s noted, 438 
F.2d at 1348, that: 


Clearly, an order limited in its application only to the corporate petitioners 
probably would prove futile as the corporations could be dissolved and the indi- 
vidual petitioners could then, under the cloak of new corporations, engage in 
the proscribed activities and thereby frustrate the purposes of the Act. The law 
is well settled that the “corporate entity may be disregarded when the failure to 
do so would enable the corporate device to be used to circumvent a statute.” ° 


® See, also: In re George Townsend, P&S Docket Number 4858, 35 A.D. (September 
30, 1976), appeal pending, in which a suspension order was issued as to a new corporation 
not in existence at the time of the violations; Jn re Livestock Marketers, Inc., P&S Docket 
Number 5141, 35 A.D. ____ (October 12, 1976), appeal pending, in which a suspension or- 
der was issued as to a corporation not involved in the violations; and H. P. Lambert Co. v. 
Secretary of Treasury, 354 F.2d 819, 822 (C.A. 1), in which the court upheld an order of 
the Secretary of Treasury revoking the Louisiana license of a Massachusetts company be- 
cause of misconduct by a Louisiana company owned and controlled by the same individuals 
who owned and controlled the Massachusetts company. 
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Here the corporate respondent, Mid-States Livestock, is no longer ac- 
tively engaged in the livestock business. Only if an order is issued 
against those responsible for the violations of the Act and who continue 
or will possibly continue in the livestock business, will such order accom- 
plish the remedial purposes of the Act and insure future compliance. In 
this instance the individual respondents misused the corporate entity, 
depleted its funds, and were directly responsible for the violations of the 
Act which occurred (Tr. 1012). Accordingly appropriate sanctions should 
be imposed upon the individual respondents and upon such respondents 
in any corporate capacity. 


Dale VanWyk individually was and Van’s Livestock, Inc., is a succes- 
sor of Mid-States Livestock, and, as such, there exists a jurisdictional 
basis for issuing a cease and desist order against both Dale VanWyk and 
Van’s Livestock, and suspending their registrations. 


Mid-States discontinued doing business on October 3, 1973. Shortly 
thereafter Dale VanWyk resumed operations in his individual capacity, 
buying and selling livestock in commerce. Before Mid-States discon- 
tinued buying and selling livestock, Dale VanWyk was advised by sever- 
al sources that the debts and obligations incurred by Mid-States left lit- 
tle hope that it could again be a profitable operation. Consequently, Dale 
Van Wyk decided to abandon that corporate entity and begin a new live- 
stock operation without the financial burden and liabilities that had at- 
tached to Mid-States. Respondent, VanWyk operated for a short period 
of time in an individual capacity, but soon organized a new corporation, 
Van’s Livestock, Inc., with headquarters in Monroe, Iowa. Dale VanWyk 
directs, manages and controls Van’s Livestock, Inc., and along with his 
wife owns all the stock in the corporation. Van’s Livestock is a successor 
corporation to Mid-States. Van’s Livestock is engaged in the same busi- 
ness as Mid-States, buying and selling livestock. Dale VanWyk, one of 
the owners, directors, and managers, of Mid-States Livestock, is the 
owner, director, and manager of Van’s Livestock. The new corporation 
continued to employ three Mid-States hog purchasing employees in sub- 
stantially the same capacities (Tr. 449, 459, 862-863). These individuals 
operate out of the same facilities used by Mid-States. Dale Van Wyk con- 
tinues to buy and sell cattle, and his corporation serves many of the 
same customers that Mid-States served. 


Congress enacted the Packers and Stockyards Act with the intention 
that manipulation of corporate organizations should not result in an eva- 
sion of the Act. Bruhn’s Freezer Meats of Chicago, Inc. v. United States 
Department of Agriculture, supra., at 1343. 


In Sebastopol Meat Co. v. Secretary of Agriculture, supra., the Court 
upheld a cease and desist ordered issued by the Secretary against an in- 
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dividual, Singleton, who owned, with his wife, and directed and con- 
trolled the operations of a corporation which failed to pay for livestock 
when due. The Secretary had found that Singleton was the “alter ego” of 
the corporation. Singleton challenged the applicability of the alter ego 
doctrine. The Court of Appeals, 440 F.2d at 985-86, in upholding the 
Secretary noted: 


(Singleton) was the substance; Sebastopol was the shadow. The phrase “alter 
ego” is an apt description of the Sebastopol-Singleton relationship. But there is 
no magic in the phrase; it is the substance that matters. We decline to hold that 
the Secretary can order only the shadow to cease and desist. To do so would be 
to reject fact in favor of fiction. 


* * * 


There are many cases that stand for the general principle that the mere form of 
the business organization is insufficient to shield the practices sought to be pro- 
hibited from the reach of a federal regulatory agency. 


~ * * 


It is true that none of these cases, except Bruhn’s <reezer Meats, supra., deals 
with the Act that is here applicable. It is also true that it would be possible to 
distinguish each of them on its facts from the facts of this case. Nevertheless, 
we think that the principle that they announce is applicable here. 


It is obvious to us that a cease and desist order directed to both Sebastopol and 
Singleton is far more likely to assure future compliance with the Act than one 
directed to Sebastopol alone. 


It is equally obvious here that any order issued, to assure future com- 
pliance with the Act, must include both Dale VanWyk and the successor 
corporation, Van’s Livestock, Inc., through which Dale VanWyk con- 
tinues to operate. 


As expressed by the Judicial Officer recently in Jn re Livestock Mar- 
keters, Inc., et al., 35 A.D. ___, October 12, 1976: 


“Tt is the Department’s policy in all of the regulatory programs administered by 
the Department to impose severe sanctions for serious violations to serve as an 
effective deterrent not only to the individual respondents but also to other po- 
tential violators.” 


Here the failure to pay for livestock in an amount in excess of 
$500,000 is a serious violation of the Act. Accordingly we adopt com- 
plainant’s recommendation for the imposition of a cease and desist order 
against the individual respondents, and a 60-day suspension against 
Dale Van Wyk and Van’s Livestock, Inc. 


Regarding the suspension order, two matters raised deserve further 
comment. At page 1149-1151 of the transcript, counsel for respondent 
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Van Wyk appears to question complainant’s failure to seek some form of 
similar suspension with respect to respondent, Gordon Reisinger. It 
should be noted now that if there were any evidence in the record 
demonstrating that Gordon Reisinger was a registrant under the Act, 
this decision would impose a similar suspension upon respondent 
Reisinger. 


The second matter concerns respondent VanWyk’s alleged voluntary 
payment (brief page 22) to certain of the sellers of livestock (Finding of 
Fact 10, footnote 5) which respondent (brief page 30) urges in mitigation 
of the suspension order. However we are persuaded by the arguments ex- 
pressed at page 23 of complainant’s reply brief, i.e., that such payments 
were self-serving and enabled respondent, Van Wyk to continue his live- 
stock operations with these livestock sellers. (Tr. 446-447, 450-451, 458- 
459, 838-841). 


ORDER 


1. Van’s Livestock, Inc., and the individual respondent, Dale E. 
VanWyk, individually or as an officer, director, agent or employee of 
Mid-States Livestock, Van’s Livestock, Inc., or any other corporate de- 
vice or successor corporation, shall cease and desist from: 


a. Issuing checks in payment for livestock purchased in commerce 
without having sufficient funds available or maintaining sufficient 
funds on deposit in the bank account upon which they are drawn to pay 
such checks; 


b. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce; and 


c. Failing to accept or make funds available to pay drafts issued in 
payment for livestock purchased in commerce. 


Dale VanWyk, to the extent that he is a registrant under the Act, and 
Van’s Livestock, Inc., a corporate device and the corporate successor to 
Mid-States Livestock, Inc., are suspended as registrants under the Act 
for a period of 60 days. 


2. This order shall become effective on the 10th day after service on 
the respondent Dale E. VanWyk. 
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(No. 17,772*) 


In re CENTRAL ARKANSAS AUCTION SALE, INC. P&S Docket No. 5249; 
MAJOR LEWIS, d/b/a MAJOR LEWIS LIVESTOCK AUCTION SALES. P&S 
Docket No. 5250; BILL RICE and LOIS RICE, d/b/a CLEBURNE COUNTY 
LIVESTOCK AUCTION SALE. P&S Docket No. 5251; TRAVIS McGEE, 
d/b/a ATKINS LIVESTOCK AUCTION. P&S Docket No. 5252. Decided 
May 6, 1977. 


Respondents’ proposed rates and charges — unjust, unreasonable, and dis- 
criminatory — Complainant’s proposed schedule of rates and charges — 
adoption of 


Where the rates and charges proposed by the respondents are unjust, unreasonable and dis- 
criminatory, each respondent, or successor thereto shall cease and desist from de- 
manding or collecting for stockyard services any rate or charge other than those 
found by the Secretary to be just, reasonable and nondiscriminatory as set forth in 
the Order herein. 


Victor W. Palmer, Administrative Law Judge. 
Eric Paul, for complainant. 
George F. Hartje, Conway, AR, for respondents. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a consolidated proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.), involving the rates and 
charges assessed by the four respondents for rendering services at their 
auction stockyards located in central Arkansas. 


On January 13, 14, and 15, 1976, the four respondents filed with com- 
plainant proposed increases in their rates and charges which were to go 
into effect on February 1, 1976. The proposed schedules of rates and 
charges would have increased the percentage charges then in effect from 
3% of the first $2,000 of gross sales proceeds obtained for a consignor 
plus 2% on any sum above $2,000 (except the Rices’ charged a straight 


* This decision and order, formerly published in the May 1977 issue of Agriculture Deci- 
sions and cited as 36 A.D. 764, is republished herein to correct errors not corrected in the 
page proofs of the prior issue. 
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Respondents furnished no information in support of the increases 
when they filed the proposed schedules. Thereafter, complainant con- 
cluded on the basis of the proposed tariffs and respondents’ annual re- 
ports that the proposed rates would be unjust, unreasonable and/or dis- 
criminatory. Complainant filed a separate Complaint, Order of Suspen- 
sion, and Notice of Hearing for each respondent on January 30, 1976, 
and suspended the operation of the proposed rates for a total of 60 days. 


After a full hearing, an Initial Decision was filed by Administrative 
Law Judge Victor W. Palmer on November 19, 1976, proposing rates 
higher than recommended by complainant, but different than respond- 
ents’ proposals. Both sides appealed to the Judicial Officer, to whom 
final administrative authority has been delegated to decide appeals from 
Initial Decisions (38 F.R. 10795; 42 F.R. 4395). ! 


Relevant Statutory Provisions 


The Packers and Stockyards Act defines the term “stockyard” to mean 
“any place, establishment, or facility commonly known as stockyards, 
conducted, operated, or managed for profit or nonprofit as a public mar- 
ket for livestock producers, feeders, market agencies, and buyers, con- 
sisting of pens, or other inclosures, and their appurtenances, in which 
live cattle, sheep, swine, horses, mules, or goats are received, held or 
kept for sale or shipment in commerce” (7 U.S.C. 202 (a) ). 


After the Secretary ascertains that a stockyard comes within the stat- 
utory definition, he is required to “give notice thereof to the stockyard 
owners concerned, and give public notice thereof by posting copies of 
such notice in the stockyard, and in such other manner as he may deter- 
mine” (7 U.S.C. 202 (b) ). Such stockyards are referred to as “posted” 
stockyards. 


The Act defines the term “stockyard owner” to mean “any person en- 
gaged in the business of conducting or operating a stockyard” (7 U.S.C. 
201 (a) ). The term “market agency” is defined as “any person engaged in 
the business of (1) buying or selling in commerce livestock on a commis- 
sion basis or (2) furnishing stockyard services” (7 U.S.C. 201 (c) ). 


“Stockyard services” means “services or facilities furnished at a stock- 
yard in connection with the receiving, buying, or selling on a commission 
basis or otherwise, marketing, feeding, watering, holding, delivery, ship- 


' The office of Judicial Officer is a career position established pursuant to the Act of April 
1, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1970 ed., 
Appendix p. 550). The present Judicial Officer was appointed in January 1971, having 
been involved with the Department’s regulatory programs since 1949 (including 3 years’ 
trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the 
prior Judicial Officer: and 8 years as administrator of the Packers and Stockyards Act reg- 
ulatory program). 
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ment, weighing, or handling in commerce, of livestock” (7 U.S.C. 
201 (b) ). 


Section 304 of the Act states that “alll stockyard services furnished 
pursuant to reasonable request made to a stockyard owner or market 
agency at such stockyard shall be reasonable and nondiscriminatory and 
stockyard services which are furnished shall not be refused on any basis 
that is unreasonable or unjustly discriminatory” (7 U.S.C. 205). 


Section 305 of the Act provides that “{aJll rates or charges made for 
any stockyard services furnished at a stockyard by a stockyard owner or 
market agency shall be just, reasonable, and nondiscriminatory, and any 
unjust, unreasonable, or discriminatory rate or charge is prohibited and 
declared unlawful” (7 U.S.C. 206). 


Section 306 of the Act provides (7 U.S.C. 207): 


(e) Whenever there is filed with the Secretary any schedule, stating a new 
rate or charge, or a new regulation or practice affecting any rate or charge, the 
Secretary may either upon complaint or upon his own initiative without 
complaint, at once, and if he so orders without answer or other formal pleading 
by the person filing such schedule, but upon reasonable notice, enter upon a 
hearing concerning the lawfulness of such rate, charge, regulation, or practice, 
and pending such hearing and decision thereon the Secretary, upon filing with 
such schedule and delivering to the person filing it a statement in writing of his 
reasons for such suspension, may suspend the operation of such schedule and 
defer the use of such rate, charge, regulation, or practice, but not for a longer 
period than thirty days beyond the time when it would otherwise go into effect; 
and after full hearing, whether completed before or after the rate, charge, 
regulation, or practice goes into effect, the Secretary may make such order with 
reference thereto as would be proper in a proceeding initiated after it had be- 
come effective. If any such hearing cannot be concluded within the period of 
suspension the Secretary may extend the time of suspension for a further pe- 
riod not exceeding thirty days, and if the proceeding has not been concluded 
and an order made at the expiration of such thirty days, the proposed change of 
rate, charge, regulation, or practice shall go into effect at the end of such 
period. 


(f) After the expiration of the sixty days referred to in subsection (a) of this 
section, no person shall carry on the business of a stockyard owner or market 
agency unless the rates and charges for the stockyard services furnished at the 
stockyard have been filed and published in accordance with this section and the 
orders of the Secretary made thereunder; nor charge, demand, or collect a 
greater or less or different compensation for such services than the rates and 
charges specified in the schedules filed and in effect at the time; nor refund or 
remit in any manner any portion of the rates or charges so specified (but this 
shall not prohibit a cooperative association of producers from bona fide return- 
ing to its members, on a patronage basis, its excess earnings on their livestock, 
subject to such regulations as the Secretary may prescribe); nor extend to any 
person at such stockyard any stockyard services except such as are specified in 
such schedules. 
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Section 310 of the Act provides that whenever after full hearing the 
Secretary is of the opinion that any rate or charge of a stockyard owner 
is or will be unjust, unreasonable or discriminatory, the Secretary may 
determine and prescribe what will be the just and reasonable rates or 
charges to be thereafter in such case observed as both the maximum and 
minimum to be charged (7 U.S.C. 211). Specifically, § 310 of the Act 
provides (7 U.S.C. 211): 


Whenever after full hearing upon a complaint made as provided in section 
210 of this title, or after full hearing under an order for investigation and hear- 
ing made by the Secretary on his own initiative, either in extension of any pend- 
ing complaint or without any complaint whatever, the Secretary is of the opin- 
ion that any rate, charge, regulation, or practice of a stockyard owner or mar- 
ket agency, for or in connection with the furnishing of stockyard services, is or 
will be unjust, unreasonable, or discriminatory, the Secretary— 


(a) May determine and prescribe what will be the just and reasonable rate or 
charge, or rates or charges, to be thereafter in such case observed as both the 
maximum and minimum to be charged, and what regulation or practice is or 
will be just, reasonable, and nondiscriminatory to be thereafter followed; and 


(b) May make an order that such owner or operator (1) shall cease and desist 
from such violation to the extent to which the Secretary finds that it does or 
will exist; (2) shall not thereafter publish, demand, or collect any rate or charge 
for the furnishing of stockyard services more or less than the rate or charge so 
prescribed; and (3) shall conform to and observe the regulation or practice so 
prescribed. 


Section 313 of the Act provides that orders of the Secretary prescrib- 
ing rates and charges “shall take effect within such reasonable time, not 
less than five days, as is prescribed in the order, and shall continue in 
force until his further order, or for a specified period of time, according 
as is prescribed in the order, unless such order is suspended or modified 
or set aside by the Secretary or is suspended or set aside by a court of 
competent jurisdiction” (7 U.S.C. 214). 


Relevant Provisions of the Regulations 


Section 201.43(b) of the regulations provides (9 CFR 201.43 (b) ): 


(b) Purchasers to pay promptly for livestock. Each packer, market agency, or 
dealer purchasing livestock shall, before the close of the next business day fol- 
lowing the purchase of livestock and the determination of the amount of the 
purchase price, transmit or deliver to the seller or his duly authorized agent the 
full amount of the purchase price, unless otherwise expressly agreed between 
the parties before the purchase of the livestock. Any such agreement shall be 
disclosed in the records of any market agency or dealer selling the livestock, 
and in the purchaser’s records and on the accounts or other documents issued 
by the purchaser relating to the transaction. The provisions of this section shali 
not be construed to permit any transaction prohibited by § 201.61(a) relating 
to financing by market agencies selling on a commission basis. 
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Section 201.17 (b) of the regulations provides (9 CFR 201.17 (b) ): 


(b) The term “yardage” shall be used in schedules of rates and charges filed 
by stockyard owners on and after September 1, 1954, to describe the basic 
stockyard facilities and services furnished, and shall, unless otherwise indi- 
cated therein, include: the use of suitable facilities for the safe and expeditious 
receiving, handling, feeding, watering, holding, sorting, selling, buying, weigh- 
ing, delivery, and shipment of livestock; the services necessary and incident to 
the receiving of livestock at the place of unloading; the furnishing of receipts 
for livestock to the carrier or consignor; the delivery of livestock to the con- 
signee; the obtaining of recipts evidencing delivery of livestock to the sales pens 
assigned to the consignee; the furnishing of sufficient potable water for live- 
stock; the initial weighing of livestock when sold and delivered to scales; the is- 
suance of scale tickets showing actual weight and other pertinent information 
concerning the livestock weighed; the removal of livestock from scales after 
weighing and delivery to holding pens; the holding of livestock for a reasonable 
time pending delivery or shipment to buyers; the delivery of livestock to 
buyers; and the obtaining of receipts for livestock delivered to buyers. Con- 
signors, market agencies, dealers, packers, buyers, or other users of stockyard 
facilities and services requiring special facilities or services in addition to the 
basic facilities and services furnished at the stockyard may be required to pay a 
reasonable charge for such special activities and services in addition to basic 
yardage charges. 


Section 201.25 of the regulations provides (9 CFR 201.25): 


Each stockyard owner, market agency, and licensee proposing an increase in 
existing charges, either by supplement, or tariff proposing the increase in or by 
submission of a new tariff, shall forward with the supplement, amendment, or 
tariff proposing the increase information as to the reasons of the proposed in- 
crease and shall furnish specific and detailed data on which the proposed in- 
crease is based together with such additional information as the Administrator 
may require. 


Section 201.97 of the regulations provides (9 CFR 201.97): 


Every packer, stockyard owner, market agency, dealer (except a packer buyer 
registered to purchase livestock for slaughter only), and licensee shall file an- 
nually with the Administration a report on prescribed forms not later than 
April 15 following the calendar year end or, if the records are kept on a fiscal 
year basis, not later than 90 days after the close of his fiscal year. The Admin- 
istrator on good cause shown, or on his own motion, may grant a reasonable ex- 
tension of the filing date or may waive the filing of such reports in particular 
cases. 


FINDINGS OF FACT ? 


* In view of the many issues presented in this proceeding and the length of this Decision, 
some conclusions are included with the findings of fact. 
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I. Complainant's Procedure for Analyzing Auction Market Rates. 


Complainant’s rate procedure for auction stockyards is designed to 
produce rates that will provide sufficient revenue to cover all reasonable 
expenses, including depreciation, and provide a reasonable return to the 
market operator for his labor and investment. 


A. Unchallenged Expenses Accepted by Complainant. 


1. Complainant’s rate analysis for each auction stockyard begins with 
an examination of the stockyard’s cost of operation for the base year (the 
most recent year for which statistics are available). Any expenses which 
complainant determines are not properly chargeable to the stockyard 
are subtracted from the market’s claimed expenses. However, most of 
the market’s expenses are presumed to be reasonable and necessary for 
efficient operation of the stockyard. For example, the complainant ac- 
cepted as reasonable and necessary the following expenses claimed by re- 
spondents for the base year 1974: 


Major Lewis Expenses Accepted as Reasonable 

Salaries and bonuses paid employees $64,449.55 
Federal and State Unemployment Insurance 662.91 
Other insurance 8,649.99 
Telephone and other utilities 4,548.53 
Taxes other than income taxes 

Rent 38,076.00 
Depreciation on trucks 2,417.93 
Repairs and maintenance 9,921.68 
Office and yard supplies 5,555.05 
Bank charges 799.64 
Laundry 45.08 
Auctioneer 7,182.00 


TOTAL $146,730.63 


Central Arkansas Expenses Accepted as Reasonable 

Salaries and bonuses to employees $20,849.49 
Federal and State Unemployment Insurance 642.50 
Other insurance 889.00 
Telephone and other utilities 1,933.64 
Licenses and bond premiums 350.00 
Taxes, other than income taxes 1,592.20 
Legal and accounting fees 110.00 
Depreciation 1,577.46 
Office and yard supplies 4,098.82 
Repair and maintenance of buildings, structures and equipment — 5,482.39 * 


TOTAL $37,525.50 


* An additional $4,000 claimed for this item was disallowed as excessive. 
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Travis McGee Expenses Accepted as Reasonable 
Salaries and bonuses paid employees 
Federal and State Unemployment Insurance 
Other insurance 
Telephone and other utilities 
Licenses and bond premiums 
Taxes, other than income taxes 
Legal and accounting fees 
Depreciation on buildings and structures 
Repairs and maintenance of buildings and equipment 
Office and yard supplies 
Auctioneer 
Test scales 


TOTAL 


Bill and Lois Rice Expenses Accepted as Reasonable 
Wages 
Payroll tax 
Wages paid auctioneer 
Office expense 
Utilities 
Telephone 
Fuel 
Wages paid minor children 
Bond 
Bank charges 
Scale test 
Box rent 
Legal & audit 
Insurance 
License 
County tax 
Depreciation 


TOTAL 


$26,095.85 
334.00 
2,066.50 
1,082.14 
300.00 
1,569.99 
605.00 
2,064.00 
501.72 
2,693.10 
2,903.00 
158.55 


$40,373.85 


$8,580.00 
821.60 
1,820.00 
978.00 
1,287.94 
1,173.00 
470.00 
1,820.00 
170.00 
138.00 
150.00 
20.00 
100.00 
1,840.00 
403.00 
243.00 
7,818.81 


$27,833.35 


The foregoing unchallenged expenses, amounting to $146,731, 
$37,526, $40,374, and $27,834, are 65%, 62%, 60% and 53%, ® re- 
spectively, of the total expenses claimed by respondents for the base 
year 1974. All of the unchallenged expenses reflect, of course, the in- 
dividual circumstances at each market. 


B. Four Categories of Expenses Replaced by Allowances. 


2. Four categories of expenses which complainant concedes are prop- 
erly regarded as expenses of an auction stockyard are subtracted and la- 
ter replaced by allowances which complainant determines to be reason- 
* The lower percentage of expenses accepted as claimed by Bill and Lois Rice resulted from 
their failure to properly separate their dealer expenses from their auction market expenses. 
jn oe resulted in a further reduction of their claimed expenses (see Finding 116, 
infra). 
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able for such expenses. Such allowances may be more or less than the ac- 
tual expenses of the market. The expenses replaced by allowances are as 
follows: 


First, the compensation paid by a market to an owner for his work and 
for his management is removed and replaced by allowances for work and 
management, ordinarily determined by complainant’s formula. 


Second, interest paid by the stockyard is removed from the total ex- 
penses, and an allowance is later included for a return on working capi- 
tal. Third, bad debts are excluded and replaced by an allowance based on 
industry averages. 


Fourth, “Business Getting and Maintaining” expenses are removed 
and replaced by an allowance. The category of Business Getting and 
Maintaining expenses include losses sustained by the market as market 
support activities. Market support is the term used to describe the bid- 
ding by a market operator or his representative at auction which bidding 
ends in the purchase of the animal by the market. Such bids are placed 
not with the intention of purchasing the animal, but rather to stimulate 
bids from other buyers. This process is entirely voluntary; many markets 
do not engage in it. 


Animals purchased through market support are either again run 
through the auction ring at the same market or transported to another 
market for sale. The market support account at a market is charged with 
the losses, if any, associated with disposing of such animals. Where ap- 
plicable, these losses include transportation costs, feed costs and the dif- 
ference between the purchase price at which the market bought the ani- 
mal and the selling price of the animal when the market sold it. 


C. “Adjusted Expenses — “Total Reasonable Revenue Requirement.” 


3. After complainant subtracts (i) any claimed expenses determined to 
be not properly chargeable to the auction stockyard and (ii) any claimed 
expenses for the four categories of expenses referred to in Finding 2, 
supra (for which allowances are substituted), the resulting figure is the 
market’s “Adjusted Expenses.” To the “Adjusted Expenses,” complain- 
ant adds allowances for the four categories referred to in Finding 2, 
supra, plus additional allowances for (i) return on buildings and equip- 
ment, (ii) use of land and (iii) operating margin. The sum of the Adjusted 
Expenses and all of the allowances is the market’s Total Reasonable Rev- 
enue Requirement. This is the amount that the market’s future rates 
should produce. 


D. Amount of Allowances to Replace Four Categories of Expenses. 


4. Complainant’s allowance to compensate a working owner begins 
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with a formula which provides 50¢ per animal unit on the first 20,000 
units sold at the market during the base year, 25¢ per unit on the next 
20,000 and 5¢ per unit for each unit over 40,000. One cattle, one horse 
or one mule equals one animal unit under this formula. A hog equals one- 
third of a unit and a sheep equals one-fourth of a unit. The result ob- 
tained is tested for reasonableness by comparing it with local guidelines, 
such as the highest salary paid to hired auction market employees in the 
area. 


5. Complainant’s allowance for management is computed on the basis 
of 6.25¢ per animal unit sold during the base year. This amount is al- 
lowed whether or not the owner is actively engaged in the operation of 
the market on sale days. 


6. Complainant’s allowance for a return on working capital is comput- 
ed on the basis of 1.25¢ per animal sold during the base year. 


7. Complainant’s allowance for bad debts is computed on the basis of 
.0003 times the gross value of livestock sold during the base period. 


8. Complainant’s allowance for Business Getting and Maintaining ex- 
penses is based on 25¢ per animal unit sold during the base year, or ac- 
tual, confirmed expenses, whichever is less. 


E. Additional Allowances. 


9. Complainant’s allowance for an auction market’s return on build- 
ings and equipment is computed on the basis of 10% of the original cost 
of the buildings (and improvements) and equipment, less depreciation. 


10. Complainant’s allowance for an auction market’s return on land is 
computed on the basis of 6¢ per animal unit sold during the base year. 


11. Complainant’s allowance for an operating margin is computed on 
the basis of 40¢ per animal unit sold during the base year. The purpose 
of the operating margin is to provide revenue above the actual cost of 
providing auction services to take care of contingencies. Otherwise, 
unexpected changes in costs or revenues would place an unwarranted 
burden on the market operator during the period it would take him to se- 
cure a rate change. In addition, the margin makes it unnecessary to re- 
quest frequent rate increases. The margin also includes an allowance for 
the market’s income taxes, if any; but: most auction markets do not have 
to pay income taxes as a separate entity from the owners. 


F. Per-Head-Weight Tariffs Are Required for Prescribed Rates 
Rather than Value-Based Tariffs. 


12. Complainant’s proposed tariffs are based on per-head-weight 
schedules, as opposed to the valuation type tariffs presently in effect at 
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At a percent tariff market, each consignor receives the same quality of 
service regardless of his particular livestock value. If auctioneers at such 
markets favored high value livestock, that would cause the market to 
lose business (Tr. 540-541). Furthermore, for percent markets, the sell- 
ing time and livestock value are not significantly related (CXs 92-95; Tr. 
496); that is, it takes the same average time to sell a head of cattle re- 
gardless of value (CXs 92, 93, 94). 


A study conducted by the University of Kentucky compared net re- 
turns (i.e., after subtracting selling commissions) for comparable classes, 
grade and weight of cattle sold under percent tariffs and under per-head 
tariffs. The study concluded (Bobst, Barry, Area Comparisons of Auc- 
tion Market Selling Costs and Returns for Cattle and Calves in the 
South, Bulletin No. 154, Southern Cooperative Series, University of 
Kentucky, 1971, pp. 25-27): 


These findings refute the hypothesis that high selling costs [commission 
charges on the value of the animal being sold] were counteracted by higher 
prices, leaving net returns to producers at least equal to those in subregions 
having low selling costs [per head tariffs]. Instead, the evidence indicates that 
the subregions having higher selling costs also had lower net returns [gross sell- 
ing amounts minus commission] to producers. 


15. Value-based rates tend to be unreasonably high. Markets with 
value-based tariffs tend to receive income in excess of their Total Rea- 
sonable Revenue Requirements (CX 72, pp. 4, 62-64, 102, 104). For 
example, in 1972, markets with value-based tariffs averaged $22,000 ex- 
cessive income per market (CX 72, pp. 62-66). 


Markets with value-based tariffs tend to spend significantly more for 
total reported expenses than markets with per-head tariffs—taking mar- 
ket size into consideration (CX 72, pp. 64-69, 103). This means that total 
expenses for value-based tariff markets tend to be significantly more 
than for per-head tariff markets for the same size market. Value-based 
tariff markets tend to spend more than a reasonable amount to provide 
the same service as per-head tariff markets. Some important individual 
categories of expenditures also tend to differ significantly by type of tar- 
iff. The percent tariff markets tend to spend significantly more than the 
per-head tariff markets in four categories—taking market size into con- 
sideration. These are employees’ salaries and bonuses, business-getting 
and maintaining expenses, miscellaneous expenses and feeding expenses 


(CX 72, pp. 69-75, 103). 


The higher income generated by the markets using the value-based 
tariffs, especially the percent tariffs, partially explains why such mar- 
kets can spend more. High market income permits management to spend 
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respondents’ markets (such as 4% of the first $2,000 of gross sales pro- 
ceeds). For example, complainant’s proposed tariff for Major Lewis 
would provide for a combined selling and yardage charge * of $1.85 per 
head for cattle weighing less than 300 pounds, and $2.50 per head for 
cattle weighing 300 pounds and more. A per-head-weight schedule pro- 
vides for rates that are stable, regardless of price fluctuations. Such a 
schedule, unlike a value-based tariff, is nondiscriminatory, and can re- 
flect accurately and uniformly the cost of the service performed. 


13. Per-head tariffs best meet the public interest requirements for 
just, reasonable and nondiscriminatory rates. For reasonable rates, an 
auction market’s total income should be about the same as its Total Rea- 
sonable Revenue Requirement. For all markets, the total income re- 
ceived should not significantly differ from their combined Total Reason- 
able Revenue Requirements (CX 72, pp. 63-65, 102; RXI, pp. 31-32). The 
per-head tariff is the best method to generate such reasonable rates, 
both to the consignors and to the market (CX 72, pp. 64-65, 102). This is 
also the best method to properly allocate the relative costs among the 
different livestock types to minimize discrimination, although no mar- 
ket precisely charges the actual cost of marketing each type of livestock 
(CX 72, p. 76; Tr. 296). Requirements of reasonableness and nondiscrim- 
ination are met when the commission for a particular type of livestock is 
based on its “reasonable” marketing cost. 


14. The quality of selling services is not affected by the type of tariff 
because value-based tariff markets, in practice, are not provided with a 
greater incentive than per-head tariff markets to get the highest bid be- 
cause of the additional selling commission. For example, an increase of 
$.25 per cwt. for a Choice 400-pound feeder steer would give $1.00 addi- 
tional money to the consignor, but only $.04 more commission to a mar- 
ket using a 4% tariff. An auction market, regardless of tariff type, at- 
tempts to get the best price for consigned livestock (Tr. 540-541). The in- 
creased business from satisfied consignors and neighboring farmers is 
the best incentive for getting the higher price—not a marginal increase 
in revenue of only a few cents to the market owner. 


* Each of the respondents provides the full range of normal stockyard services at their 
stockyards. Respondents’ proposed tariffs contain separate charges for selling com- 
missions and yardage. The assessment of one charge for all services rendered will simplify 
the schedules of rates and charges. Moreover, the present system of separate charges for 
yardage and selling its misleading since respondents cannot possibly receive adequate 
compensation for the total of services included within the term “yardage” out of the per- 
head charge so labeled. Accordingly, respondents should make one charge on the livestock 
they sell covering all services they render. 
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more for activities that attract consignors. Such activities might involve 
“guaranteeing” higher prices because total market income is sufficient to 
cover losses on “caught” animals. There also may be more employees 
than needed to provide adequate service (CX 72, p. 74). 


16. Under percentage tariffs, there is a wide variation in unit selling 
charges arising from fluctuations in livestock prices, which variation has 
no relation to the cost of providing the selling services (CXs 44-62, 72; 
Tr. 51, 64, 120-122, 251, 296, 520). Livestock prices vary for individual 
animals during each sale. Prices fluctuate hourly, daily and weekly (Tr. 
121, 559). Selling charges constructed upon a percentage charge based 
on gross proceeds result in discriminatory charges. Shippers of livestock 
receiving the same or similar services must pay the same rates and 
charges for the rates to be nondiscriminatory (Tr. 93). The following ta- 
ble illustrates the discriminatory charges that would result if 3% and 
4% tariffs were applied to an actual auction sale conducted in October 
1975 (CX 44): 


Lowest and Highest Selling Charges for 100 Pound 
Weight Brackets for Cattle and Calves 
Weight Low High 
Bracket Value* 3% 4% Value* 3% 4% 
(Ibs.) (Per Head) Tariff Tariff (Per Head) Tariff Tariff 
100-199 $ 10.80 $32 $ .43 $ 37.50 $1.12 §$ 1.50 
200-299 12.25 36 49 63.80 1.91 2.55 
300-399 19.25 Ot sta 115.50 3.46 4.62 
400-499 23.50 -70 94 133.65 4.00 5.34 
500-599 28.00 84 Le 171.10 5.13 6.84 
600-699 18.00 54 .72 253.67 7.61 10.14 
700-799 7.55 22 .30 296.40 8.89 11.85 
800-899 81.00 2.43 3.24 326.00 9.78 13.04 
900-990 106.92 3.20 4.27 405.30 12.15 16.21 
1000 and over 161.60 4.84 6.46 438.60 13.15 17.54 
*Total value of animals sold. 


In each of the 10 weight brackets shown in the preceding table, the 
charges for the lowest and highest value animals vary significantly. In 
the 700-799 lbs. bracket, the charges reach a maximum variation of 
3,940% for the 3% rate (22¢ v. $8.89). 


The following table illustrates how changes in the value of livestock 
during a two-year period would affect the rates charged by an auction 
market using a 4% rate (CX 46): 
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Selling Charges for Highest and Lowest 
Value Cattle Computed at 4 Percent Rate 
500-599 lbs. 1000 lbs. and over 
Date of Low High Low High 
Sale Value Charge* Value Charge* Value Charge* Value Charge* 
11-12-73 $ 66.60 $2.66 $266.17 $10.64 $290.00 $11.60 $553.80 $22.15 
12-10-73 29.50 1.18 250.80 10.03 270.00 10.80 655.87 26.23 
1-14-74 142.50 5.70 316.10 12.64 321.60 12.86 787.65 31.50 
2-11-74 146.45 5.85 298.35 11.93 288.75 11.55 657.90 26.31 
3-11-74 109.00 4.36 274.95 10.99 253.00 10.12 127.75 29.11 
4-8-74 100.00 4.00 248.69 9.94 320.31 12.81 727.39 29.09 
5-13-74 109.35 223.17 8.92 266.25 10.65 695.62 27.82 
6-10-74 114.45 “ 194.70 7.78 261.30 10.45 441.67 17.66 
7-8-74 115.00 246.32 9.85 282.15 11.28 745.50 29.82 
8-12-74 75.75 3.0% 211.70 8.46 223.65 8.94 599.32 23.97 
9-9-74 85.00 190.12 7.60 189.37 7.57 590.51 23.62 
10-14-74 34.77 168.15 6.72 145.60 5.82 445.50 17.82 
11-11-74 53.50 f 174.04 6.96 171.69 6.86 319.20 12.76 
12-9-74 40.80 159.30 6.37 45.41 1.81 474.87 18.99 
1-13-75 65.00 159.60 6.38 99.20 3.96 586.50 23.46 
2-10-75 70.20 159.60 6.38 186.15 7.44 420.19 16.80 
3-10-75 61.52 140.12 5.60 151.50 6.06 45469 18.18 
4-14-75 11.34 45 163.62 6.54 86.80 3.47 446.12 17.84 
5-12-75 63.00 2.52 197.65 7.90 218.91 517.00 20.68 
6-9-75 25.75 1.03 220.84 8.83 164.94 q20i1t 29.12 
7-14-75 5.25 21 197.95 7.91 176.81 492.96 19.71 
8-11-75 27.75 1.11 169.50 6.78 169.60 ATS 454.21 18.16 
9-8-75 33.90 1.35 194.70 7.78 166.65 432.60 17.30 
10-13-75 28.00 LA 171.10 6.84 161.60 438.60 17.54 
*Selling charges based on 4% of the gross sales value. 


The foregoing table illustrates that under a 4% tariff, the charges to 
users of similar services each day during this period would be highly dis- 
criminatory, with some rate payers paying from 2 to 14 times as much as 
other rate payers on the same day for the same service. 


17. A schedule of rates and charges constructed upon a percentage 
charge based on gross proceeds is incapable of providing revenue that 
can be reasonably and accurately predicted for any future time period. 
Such a tariff is unreasonable either to the market operator or the rate 
payer since the market’s revenue (charges to the rate payer) fluctuates 
with changes in the price of livestock, and such fluctuations bear no rela- 
tion to changes in the cost of providing stockyard services. 


For example, during 1972, Major Lewis handled 71,747 animal mar- 
keting units valued at $11,853,480. He received total revenue of 
$333,329, and his Total Reasonable Revenue Requirement was 
$222,594. In 1973, with 65,502 animal marketing units valued at 
$16,048,541, he received total revenue of $444,931, and his Total Rea- 
sonable Revenue Requirement ws $229,471. The units of livestock de- 
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creased 9% but their value increased 35%. The Total Reasonable Reve- 
nue Requirement increased only 3%, while the total revenue received in- 
creased 33%. In 1974, his marketing units increased 15% to 75,165, 
gross value decreased 39% to $9,771,420, revenue received decreased 
39% to $273,311 and his Total Reasonable Revenue Requirement de- 
creased 3% to $222,871. 


18. Fluctuating livestock prices should not be included in the determi- 
nation of market income. This introduces a variable which has nothing 
to do with the market’s Total Reasonable Revenue Requirement and in- 
troduces instability in the market’s income. Information is available to 
indicate the relative change in commission (market income) for value- 
based tariff markets—holding volume constant. This is the index of 
prices received by farmers for meat animals (index Numbers of Prices 
Received and Prices Paid by Farmers, Statistical Reporting Service, 
USDA, Pr 1-5 (76), May 1976, p. 31). This index for 1972-75 on an an- 
nual basis and for the first four months of 1976 is as follows: 


Index of Prices Received by Farmers for Meat Animals 

Year 1967 = 100 1972 = 100 
1972 148 100 
1973 198 134 
1974 165 111 
1975 169 114 
1976 (4 mos) 178 120 


Livestock prices in 1973 were the highest on record (CXs 65, 68, 69), 
resulting in even more excessive incomes for value-based tariffs than in 
1972 (see Finding 15, supra). The extremely low livestock prices, espe- 
cially in the last quarter of 1974 and first quarter of 1975 (averaging 
146 of an index of 1967 = 100 (CX 65) ), forced a number of percent tar- 
iff markets to ask complainant for rate increases (Tr. 42, 68). 


G. Constructing Per-Head Weight Tariff To Produce Total Reason- 
able Revenue Requirement. 


19. Complainant’s proposed tariffs reflect insofar as practicable the 
different costs involved in handling different types of animals. For 
example, light weight cattle require less pen space; bulls and pairs re- 
quire more services. Complainant’s proposed tariff brackets are in ac- 
cord with the historical design of per-head tariffs in the industry and re- 
flect the desires of market operators (Tr. 209, 421). 


Complainant’s estimates of the total volume and types of animals to be 
received at a market, like the determination of the market’s reasonable 
marketing expenses, are based on the most recent data available. How- 
ever, the most recent expense data in this proceeding came from the re- 
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spondents’ annual reports for 1974, whereas complainant had volume 
data for 1975. The 1975 volume data was adjusted downward by 6% to 
reflect the 6% decrease in the January 1, 1976, State of Arkansas inven- 
tory compared to January 1, 1975. Complainant received expert advice 
as to its 1976 volume forecasts from the Department’s Economic Re- 
search Service (CX 71; Tr. 91-101), and considered each market’s prior 
volume history for a number of years. Complainant’s total volume esti- 
mates for the respondents’ 1976 livestock receipts are reliable for rate- 
making purposes. 


To break down each market’s 1976 estimated volume into types, com- 
plainant obtained a 12-month sample of each respondent’s actual re- 
ceipts, by types, for the period ending March 1976, the month prior to 
the hearing in this proceeding. The sample was made of all sales held 
during the second week of every other month during that 12-month peri- 
od (CXs 74-77). This sample affords a reliable basis for estimating for 
the future the types of animals that will be received at each market, in- 
cluding their weight classifications, and how many will be offered as 
pairs (Tr. 415). The number of livestock available to be marketed in each 
tariff bracket (e.g., cattle under 300 lbs., cattle over 300 lbs., bulls and 
pairs) does not materially change from year to year. If any change occurs 
it is over time due to shifts in the types of livestock production and 
changes to other forms of agriculture in an area. These include shifts 
from livestock to grain, beef production to dairy and beef production to 
housing and truck farming. 


Using the estimates for a market’s future livestock receipts, by types, 
complainant constructs a proposed tariff that will produce, or slightly 
exceed, the market’s Total Reasonable Revenue Requirement. 


II. Specific Findings As to Major Lewis. 


20. Respondent, Major Lewis, d/b/a Major Lewis Livestock Auction 
Sales, is an individual with his place of business at Conway, Arkansas. 
Respondent is, and at all times mentioned herein was: (a) engaged in the 
business of operating a posted stockyard under the Act; (b) engaged in 
the business of selling livestock on a commission basis at the stockyard 
and as a dealer buying and selling iivestock in commerce; and (c) regis- 
tered with the Secretary of Agriculture as a market agency to sell on 
commission and dealer to buy and sell livestock in commerce. 


21. Complainant accepted for filing (without determining the reason- 
ableness thereof) respondent’s Tariff No. 2 effective January 6, 1961. 
On January 13, 1976, respondent filed proposed Tarriff No. 3 to become 
effective February 1, 1976, which assessed increased rates and charges 
for his stockyard services. Complainant concluded, after an analysis of 
the annual report filed by respondent for the base year 1974, that the 





CENTRAL ARKANSAS SALE, ET AL. 585 
Cite as 37 A.D. 570 


proposed rates and charges in Tariff No. 3 were unjust, unreasonable 
and discriminatory and suspended the operation of the tariff for 60 
days. 

Major Lewis 


d/b/a Major Lewis Livestock Auction Sales 
Conway, Arkansas 


Cost and Revenue Analysis for Rate Purposes 
(Base Period - Year 1974) 


Adjustments 
(Removals) 


. Expenses per Analysis $225,249 
. LESS: Interest $ 8,262 

Legal Fees 1,838 

Vet Supplies 5,042 

Feed 9,314 


TOTAL $24,456 
Business Getting and Maintaining Expenses 
Advertising $ 1,627 

Market Support 52,156 

Refunds 279 


TOTAL $54,062 
Adjusted Expenses ($225,249 less lines 6 & 11) $146,731 


Adjustments 
(Additions) 


. Adjusted Expenses $146,731 
. PLUS: Compensation for Working 
Owner $16,758 
Allowance for Owner’s Manage- 
ment and Interest on Working 
Capital 5,637 
Total Allowance for Owner $22,395 
Allowance for Business Getting 
and Maintaining $18,791 
Allowance for Bad Debts 2,931 
Allowance for Use of Land (Al- 
lowed in Rent Expense) None 
Return on Improvements and 
Equipment 1,957 


TOTAL $23,679 
(Lines 13 + 16 + 21) $192,805 
Allowance for Operating Margin $30,066 
Total Reasonable Revenue Requirement (Line 22 + 23) $222,871 
Total Revenue 273,311 
Current Revenue in Excess of Requirement (Line 25 less 
24) $ 50,440 


Figure - 1 
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22. The complainant’s cost and revenue analysis based on respond- 
ent’s annual report for the base year 1974, during which Tariff No. 2 
was in effect, is shown in Figure 1, on p. 585. The individual items on 
Figure 1 are discussed seriatim in the following Findings of Fact. 


23. Respondent’s total claimed expenses in the rendition of stockyard 
services during the base year 1974, as shown by his annual report, were 
$225,249 (Fig. 1, line 1), including market support loss. 


24. During the base year, respondent did not claim an expense for a 
working owner’s salary. Nonetheless, an allowance to compensate Mr. 
Lewis as a working owner was later added (Finding 33, infra). 


25. During the base year, respondent paid $8,262 in interest (Fig. 1, 
line 2). This interest expense was removed by complainant on the ground 
that it should not be borne by the rate payers, but by the market owner. 
If such interest is not removed the rate payers would be providing such 
funds more than once, viz., (i) as a return on the buildings and equip- 
ment and an allowance for interest on working capital, and (ii) as an op- 
erating expense. However, an allowance for interest on working capital 
was added (Finding 34, infra). 


26. During the base year, respondent did not report any bad debt 


losses. Accordingly, there was no bad debt expense to be removed. How- 
ever, an allowance for bad debts was later added (Finding 36, infra). 


27. During the base year, respondent reported $1,838 as legal and ac- 
counting fees for stockyard operations (Fig. 1, line 3). Complainant re- 
moved this expense item because it was not incurred in the owner’s auc- 
tion business. Judge Palmer held that the evidence does not support the 
exclusion of this item (Initial Decision, p. 27). But complainant’s rate ex- 
pert, William J. Jones, testified (Tr. 316-319) that he inferred that the 
legal expenses related to a disciplinary action during the base year in- 
volving Major Lewis’ dealer activities (see In re Major Lewis and Henry 
DeJong, 33 Agr Dec 1294, decided September 6, 1974, in which Major 
Lewis’ registration was suspended for 14 days). Respondent produced no 
evidence to the contrary. Respondent’s silence, in the circumstances, 
gives rise to the strong inference that his testimony would have been ad- 
verse.® “It is certainly a maxim that all evidence is to be weighed accord- 


5 See, Wigmore, Evidence (3rd ed. 1940), § § 285-291; United States v. Di RE, 332 U.S. 
581, 593; Interstate Circuit v. United States, 306 U.S. 208, 225-227; Vajtauer v. Comm’ 
of Immigration, 273 U.S. 103, 111; Bilokumsky v. Tod, 263 U.S. 149, 153-155; Kirby v. 
Tallmadge, 160 U.S. 379, 383; International Union v. N.L.R.B., 455 F.2d 1357, 1362-1370 
(C.A.D.C.); Milbank Mutual Insurance Company v. Wentz, 352 F.2d 592, 597 (C.A. 8); 
Hoffman v. C.I.R., 298 F.2d 784, 788 (C.A. 3); Neidhoefer v. Automobile Ins. Co. of Hart- 
ford, Conn., 182 F.2d 269, 270-271 (C.A. 7); Illinois Central Railroad Company v. Staples, 
272 F.2d 829, 834-835 (C.A. 8); Bowles v. Lentin, 151 F.2d 615, 619 (C.A. 7), certiorari 
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ing to the proof which it was in the power of one side to have produced 
and in the power of the other to have contradicted.” Lord Mansfield, in 
Blatch v. Archer, Cowp. 66, quoted with approval in Wigmore, Evidence 
(3rd ed. 1940), §285. Complainant’s evidence relating to the legal ex- 
penses necessarily incurred in the disciplinary action, coupled with the 
inference arising from respondent’s silence, is adequate to support the 
exclusion of this item. 


28. During the base year, respondent paid $5,042 for “vet supplies” 
(Fig. 1, line 4). Complainant deducted that expense because it should 
have been charged to those who purchased the supplies or service pro- 
vided. Those consignors who did not receive the supplies or service 
should not pay any part of their cost. 


29. During the base year, respondent reported a $9,314 feed expense 
(Fig. 1, line 5). Complainant removed this item because it should have 
been charged to owners whose livestock were fed. If this is not done, all 
consignors must pay part of this cost regardless of the fact that they did 
not receive anything in return. The tariff for this market states in sec- 
tion IV (Feed) “None fed.” 


30. During the base year, respondent reported Business Getting and 
Maintaining expenses totalling $54,062 (Fig. 1, line 11). Of this amount, 


$1,627 was expended for advertising designed to promote the interests 
of consignors (Fig. 1, line 8), $52,156 was listed as market support loss 
(Fig. 1, line 9), and $279 was expended for refunds (Fig. 1, line 10). Com- 
plainant deducted all of the Business Getting and Maintaining expenses 


(Fig. 1, line 11), but added an allowance for this category of expense 
(Finding 35, infra). 


31. Subtracting the foregoing deductions totalling $78,518 from 
respondent’s total expenses of $225,249 results in Adjusted Expenses of 
$146,731 (Fig. 1, line 12), or 65% of respondent’s total expenses. 


32. During the base year, respondent received on consignment 75,165 
animal units, consisting of 75,165 cattle (CX 5, p. 5). This figure is used 
in computing various allowances referred to below. 


33. Complainant added an allowance of $16,758 to compensate Mr. 
Lewis as a “working owner” during the base year (Fig. 1, line 14; see 


denied, 327 U.S. 805; Longini Shoe Mfg. Co. v. Ratcliff, 108 F.2d 253, 256-257 (C.C.P.A.); 
National Labor Relations Board v. Remington Rand, Inc., 94 F.2d 862, 867-868 (C.A. 2), 
certiorari denied, 304 U.S. 576; Jn re Livestock Marketers, 35 Agr Dec 1552, 1558 (1976); 
In re Whaley and Groover, 35 Agr Dec 1519, 1522 (1976); In re Ludwig Casca, 34 Agr Dec 
1917, 1929-1930 (1975); In re Braxton M. Worsley, 33 Agr Dec 1547, 1571-1572 (1974); In 
re Trenton Livestock, Inc., 33 Agr Dec 499, 514 (1974), affirmed sub nom. Trenton Live- 
stock, Inc. v. Butz, 510 F. 2d 966 (C.A. 4); In re J. A. Speight, 33 Agr Dec 280, 300-301 
(1974); and In re Sy B. Gaiber & Co., 31 Agr Dec 474, 499 (1972). 
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Finding 4, supra). Mr. Lewis’ primary function at the weekly auction 
sale is to serve as a “starter” (CX 5, p. 7). A starter sets the starting price 
or opening bid on consigned cattle when such cattle are placed in the 
auction ring and put up for sale. 


34. Complainant added an allowance of $4,697 for Owner’s Manaye- 
ment (see Finding 5, supra) and $940 for Interest on Working Capital 
(see Finding 6, supra), totalling $5,637 (Fig. 1, line 15). 


35. Complainant added an allowance of $18,791 for respondent’s 
Business Getting and Maintaining expenses during the base year (Fig. 1, 
line 17). This allowance was the maximum permitted under complain- 
ant’s policy, i.e., 25¢ per animal unit sold at auction during the base year 
(see Finding 8, supra). 


36. Complainant added an allowance of $2,931 for bad debts (Fig. 1, 
line 18; see Finding 7, supra). 


37. Complainant’s customary allowance for land was not added (see 
Fig. 1, line 19) because the land is leased, and the rental expense is in- 
cluded in the unchallenged expenses (see Finding 1, supra). 


38. Complainant added an allowance of $1,957 as a return on im- 
provements and equipment during the base year (Fig. 1, line 20), com- 
puted on the basis of 10% of the original cost of the improvements and 
equipment less accumulated depreciation (see Finding 9, supra). 


39. Complainant added an allowance of $30,066 for operating margin 
(Fig. 1, line 23; see Finding 11, supra). 


40. Adding all of the allowances, which total $76,140, to respondent’s 
Adjusted Expenses of $146,731 results in a Total Reasonable Revenue 
Requirement of $222,871 (Fig. 1, line 24). 


41. Respondent’s total revenue derived from selling commissions and 
yardage during the base year was reported as $273,091. Of this total, 
$265,794 was reported as commission income and $7,297 was reported 
as yardage income (CX 5, p. 4). The yardage charge in Tariff No. 2 was 
10¢ per head for all classes and species. Multiplying 10¢ by the 75,165 
head of cattle sold during the base year equals $7,517, which is $220 
more than reported by respondent. Adding this $220 to respondent’s re- 
ported revenue of $273,091 results in Total Revenue of $273,311 (Fig. 1, 
line 25). 


42. Complainant determined that the revenue received by the 
respondent during the base year of $273,311 (Fig. 1, line 25) exceeded 
his Total Reasonable Revenue Requirement of $222,871 (Fig. 1, line 24) 
by $50,440 (Fig. 1, line 26), or 23% ($50,440 + $222,871). 
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43. Respondent’s proposed Tariff No. 3 increased his rates and 
charges 1% on the gross sales price and 15¢ per head (yardage) on all 
livestock (CX 1). The gross value of livestock sold during the base period 
was $9,771,420. The 1% increase in charges applied to that amount 
would result in an increase in revenue of $97,714. The 75,165 head of 
livestock multiplied by the 15¢ increase in yardage would result in 
$11,275 additional revenue. The combination of these two amounts is 
$108,989. The $108,989 plus the $50,440 excess revenue already gener- 
ated under the prior tariff (Finding 42, supra) would produce a projected 
excess revenue of $159,429 based on the value and volume of livestock 
handled during the base year, or 72% more than the Total Reasonable 
Revenue Requirement ($159,429 + $222,871). Moreover, respondent’s 
reasonably anticipated livestock volume for 1976 is 20% higher than for 
the base year 1974, which would tend to increase his 1976 revenue by an 
additional 20%, if the value of livestock in 1976 remained the same as in 
the base year. 


However, since the great bulk of respondent’s revenue is derived from 
rates and charges which are based on the value of livestock sold, com- 
plainant cannot estimate with accuracy the total revenue or the revenue 
in excess of the Total Reasonable Revenue Requirement that will be gen- 
erated by respondent’s proposed tariff for any future period. For ex- 
ample, the average price per hundredweight (cwt.) for a 400 pound 
feeder steer in Arkansas during 1974 was $38.12. The average price dur- 
ing the first five months of 1976 for the same 400 pound feeder steer in 
Arkansas was $39.80 per cwt., °a 4.4% increase. Although the total rev- 
enue to be received by respondent in 1976 cannot be estimated with ac- 
curacy, it can reasonably be predicted that respondent’s total revenue in 
1976 will substantially exceed his Total Reasonable Revenue Require- 
ment. 


Respondent’s proposed Tariff No. 3 is and will be unjust, unreasonable 
and discriminatory. 


44, Complainant’s proposed schedule of rates and charges (CX 81) 
would, based on the reasonably anticipated volume of 90,430 animal 
units for 1976 (computed from CX 78; Tr. 418-419), produce 
$223,104.75 (CX 78), which is slightly more than respondent’s Total 
Reasonable Revenue Requirement. Complainant’s proposed rates and 
charges are just, reasonable and nondiscriminatory and are the rates and 
charges which respondent should assess and collect for his services and 
the use of his facilities. 


® Source: Monthly price data, Livestock Market News Branch, Livestock Division, AMS, 
USDA. 
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III. Specific Findings As to Central Arkansas Auction Sale, Inc. 


45. Respondent, Central Arkansas Auction Sale, Inc., is a corporation 
with its place of business at Morrilton, Arkansas. Respondent is, and at 
all times mentioned herein was: (a) engaged in the business of operating 
the Central Arkansas Auction Sale, Inc., a posted stockyard under the 
Act; (b) engaged in the business of selling livestock on a commission 
basis at the stockyard; and (c) registered with the Secretary of Agricul- 
ture as a market agency to sell livestock in commerce. 


46. Complainant accepted for filing (without determining the reason- 
ableness thereof) respondent’s Tariff No. 1 effective March 2, 1971. On 
January 13, 1976, respondent filed proposed Tariff No. 2 to become ef- 
fective February 1, 1976, which assessed increased rates and charges for 
its stockyard services. Complainant concluded, after an analysis of the 
annual report filed by respondent for the base year 1974, that the pro- 
posed rates and charges in Tariff No. 2 were unjust, unreasonable and 
discriminatory, and suspended the operation of the tariff for 60 days. 


47. The complainant’s cost and revenue analysis based on respond- 
ent’s annual report for the base year 1974, during which Tariff No. 1 
was in effect, is shown in Figure 2, on p. 591. The individual items on 
Figure 2 are discussed seriatim in the following Findings of Fact. 


48. Respondent’s total claimed expenses in the rendition of stockyard 
services during the base year 1974, as shown by its annual report, were 
$60,906 (Fig 2, line 1), including market support loss. 


49. During the base year, respondent paid the three owner-officers of 
the corporation $13,355. This was removed by complainant (Fig. 2, line 
2) since it was not an amount arrived at through arms-length bargaining 
(Tr. 23-24). However, an allowance to compensate the officers for serv- 
ices performed at the auction sale was later added (Finding 57, infra). 


50. During the base year, respondent did not report any interest ex- 
pense. However, an allowance for interest on working capital was added 
by complainant (Finding 58, infra). 


51. During the base year, respondent incurred bad debt losses of $33, 
which were removed by complainant (Fig. 2, line 3). A bad debt allow- 
ance was later added (Finding 60, infra). 


52. During the base year, respondent paid $130 for “charity and con- 
tributions” (Fig. 2, line 4). These expenses were properly removed by 
complainant because it is not considered reasonable that rate payers 
make involuntary donations to charities not of their choice (Tr. 27). The 
principle of requiring that stockholders rather than rate payers make 
contributions to charities was supported by the California Supreme 
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Court in Pacific Telephone and Tel. Co. v. Public Utilities Com’n, 44 Cal. 
Rptr. 1, 401 P. 2d 353, 374-375. Similarly, the Maryland Court of Ap- 
peals held that an allowance of charitable contributions “amounts to an 
involuntary levy on the ratepayers.” See Chesapeake and Potomac Tel. 
Co. v. Public Service Comin, 230 Md. 395, 187 A.2d 475, 485, and cases 
cited therein. 


Judge Palmer refused to disallow this item because of the absence of 
proof upon audit that an exception did not prevail, i.e., relating to dona- 


Central Arkansas Auction Sale, Inc. 
Morrilton, Arkansas 


Cost and Revenue Analysis for Rate Purposes 
(Base Period - Year 1974) 
Adjustments 
(Removals) 
Expenses per Analysis $60,906 
LESS: Compensation to Owner-Officers $13,355 
Bad Debts 33 
Charity & Contributions 130 
Excess Repairs 4,000 


TOTAL 
LESS: Business Getting & Maintaining 
Expenses Market Support 
Adjusted Expenses ($60,906 less lines 6 & 8) $37,526 


Adjustments 
(Additions) 
Adjusted Expenses 
PLUS: Compensation for Owner- 
Officers 
Allowance for Owner-Officers’ 
Management and Interest on 
Working Capital 
Total Allowance for Owner- 
Officers $ 9,904 
Allowance for Business Getting 
and Maintaining $ 4,306 
Allowance for Bad Debts 660 
Allowance for Use of Land 1,033 
Return on Buildings and 
Equipment 2,754 


TOTAL $ 8,753 
(Lines 10 + 13 + 18) $56,183 

PLUS: Allowance for Operating Margin $ 6,890 
Total Reasonable Revenue Requirement (Line 19 + 20) $63,073 
Total Revenue per Annual Report $58,863 
Current Revenue in Excess of Requirement (Line 22 minus 21) (—$ 4,210) 
minus 


Figure - 2 
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tions that promote harmonious employer-employee relations (Initial 
Decision, p. 32). The narrow exception, which in practice very rarely ap- 
plies at auction stockyards, was stated in Jn re Market Agencies at Sioux 
City Stockyards, 9 Agr Dec 4, 83 (1950), involving a terminal stockyard, 
as follows: 


A question was raised at the hearing as to the extent, if any, gifts, donations 
and the like made by the agencies should be included in expenses and passed on 
to patrons in the rates they pay. This question has been presented in every rate 
case which has arisen under the Packers and Stockyards Act. The procedure fol- 
lowed in all these cases has been to include those gifts and donations which tend 
to improve the morale of workers or to promote harmonious employer-em- 
ployee relationships and to exclude all those of a general nature which bene- 
fitted the communities in which the agencies lived. Examples of excluded ex- 
penses are: donations to the Red Cross, American Cancer Society, Sioux City 
Community Fund, United Jewish Appeal, American Legion, Y. M. C. A., Salva- 
tion Army, Morningside College, Sioux City Chamber of Commerce, and to 
various churches. These donations should be borne by the agencies since they 
determine whether to make them, how much to give, and since their own com- 
munity benefits through them. The procedure of disallowing this type of ex- 
pense has been followed in all other commission rate cases, has been sanctioned 
by the courts, and is followed in this proceeding. 


Under this narrow exception, contributions e.g., to an employee wel- 
fare or gift fund or to an employee bowling or softball team would be al- 
lowed by complainant. But all donations regarded as charitable dona- 
tions or general contributions for the benefit of the community are ex- 
cluded. Respondent submitted no evidence that its claimed $130 ex- 
pense for “Charity and contributions” came within the terms of that nar- 
row exception. It is well settled that the burden rests on a person assert- 
ing or relying on an exception to demonstrate that the facts are within 
the strictly construed terms of the exception. Piedmont & Northern Ry. 
v. Commn, 286 U.S. 299, 311-312; United States v. Morrow, 266 U.S. 
531, 534-536; Spokane & Inland R.R. v. United States, 241 U.S. 344, 
350; Schlemmer v. Buffalo, Rochestr, &c. Ry., 205 U.S. 1, 10; Shilkret v. 
Musicraft Records, 131 F.2d 929, 931 (C.A. 2), certiorari denied, 319 
U.S. 742; Detroit Edison Co. v. Securities & Exchange Commission, 119 
F.2d 730, 739 (C.A. 6), certiorari denied, 314 U.S. 618; Great Atlantic & 
Pacific Tea Co. v. Federal Trade Com’n., 106 F.2d 667, 674 (C.A. 3), 
certiorari denied, 308 U.S. 625. 7 


53. During the base year, respondent paid $9,482 for repairs and 
maintenance of building, structures and equipment. Of this total, 
$4,000 was deducted (Fig. 2, line 5) on the ground that it was expended 
for capital improvements or betterments (Tr. 334). Judge Palmer held 


7 Also, I infer from respondent’s silence that any evidence offered by respondent would 
have been adverse to respondent (see Finding 27, supra). 
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that “since the P&SA challenge is based neither upon an audit of 
respondents’ records nor upon an inspection of the market’s physical 
structure, being an estimate only, this $4,000 amount has not been 
found to be improper and is therefore restored” (Initial Decision, p. 32). 

I disagree with Judge Palmer’s conclusion. Complainant removed 
$4,000 of the reported $9,482.30 expense for repairs and maintenance 
because it considered the full amount excessive (Tr. 334). This pragmatic 
adjustment was made by complainant’s rate expert, William J. Jones, 
based upon his review of respondent’s annual reports and his learning 
from personnel of complainant’s Area Office that respondent had made 
capital improvements at the stockyard (new pens, paving, roof con- 
structed over area of pens, etc.). The annual reports disclosed that 
respondent’s repairs and maintenance expenses were unusually high, 
i.e., 20% of the original cost of buildings and equipment in 1973 and 
18% in 1974 (CX 35). Respondent’s annual reports show the original cost 
of buildings and equipment remaining at $53,464, although it made 
capital improvements. The repairs and maintenance expenses which 
guided Mr. Jones were: 


1969 $ 4,997.37 
1970 $ 3,966.91 
1971 $ 4,751.03 
1972 $ 8,974.08 
1973 $10,698.89 
1974 $ 9,482.39 


The evidence supports complainant’s determination that the repairs 
and maintenance expenses were unreasonable and not normal for the 
base period, and that $5,482.39 is a reasonable amount to be included as 
legitimate repairs and maintenance (Tr. 334, 407-412, 458). The only 
witness who testified on behalf of the respondent, Mr. Sherman Dur- 
ham, admitted that he did not know whether the $9,482.39 reported 
was expended in normal maintenance (Tr. 657). The respondents re- 
quested and were granted a continuance specifically to enable their ac- 
countants to review the adjustments made by complainant’s witness 
William J. Jones. The failure of respondent to present any evidence con- 
tradicting complainant’s evidence gives rise to the strong inference that 
such evidence would have been adverse to respondent (see Finding 27, 
supra). 


54. During the base year, respondent reported Business Getting and 
Maintaining expenses totalling $5,862 (Fig. 2, line 8). All of this amount 
was attributable to market support losses. Complainant deducted all of 
the Business Getting and Maintaining expenses, but added an allowance 
for this category of expense (Finding 59, infra). 





PACKERS AND STOCKYARDS ACT, 1921 
594 Cite as 37 A.D. 570 


55. Subtracting the foregoing deductions totalling $23,380 from 
respondent’s total expenses of $60,906 results in Adjusted Expenses of 
$37,526 (Fig. 2, line 9), or 62% of respondent’s total expenses. 


56. During the base year, respondent received on consignment 17,901 
head of livestock, or 17,224 animal units, consisting of 6,894 cattle, 
9,840 calves, 983 hogs, 30 sheep or goats, and 154 horses or mules (CX 
6). The number of animal units is used in computing various allowances 
referred to below. 


57. Complainant added an allowance of $8,612 to compensate the 
owner-officers of respondent for services performed at the auction dur- 
ing the base year (Fig. 2, line 11; see Finding 4, supra). 


58. Complainant added an allowance of $1,077 for Owner’s Manage- 
ment (see Finding 5, supra) and $215 for Interest on Working Capital 
(see Finding 6, supra), totalling $1,292 (Fig. 2, line 12). 


59. Complainant added an allowance of $4,306 for respondent’s Busi- 
ness Getting and Maintaining expenses during the base year (Fig. 2, line 
14). This allowance was the maximum permitted under complainant’s 
policy, i.e., 25¢ per animal unit sold at auction during the base year (see 
Finding 8, supra). 


60. Complainant added an allowance of $660 for bad debts (Fig. 2, 
line 15; see Finding 7, supra). 


61. Complainant added an allowance of $1,033 for the stockyard’s use 
of land during the base year (Fig. 2, line 16; see Finding 10, supra). 

62. Complainant added an allowance of $2,754 for respondent’s re- 
turn on buildings, structures and equipment during the base year (Fig. 2, 
line 17; see Finding 9, supra). Respondent’s annual report (CX 6, p. 2) 
shows original cost of buildings and equipment as $53,464.09 and 
accumulated depreciation of $25,922.37. The resulting book value 
shown is $27,922.37. This is a mathematical error. The correct book 
value ($53,464.09 — $25,922.37) is $27,541.72. Complainant’s allow- 
ance is computed on the basis of 10% of the correct book value. 


63. Complainant added an allowance of $6,890 for operating margin 
(Fig. 2, line 20; see Finding 11, supra). 


64. Adding all of the allowances, which total $25,547, to respondent’s 
Adjusted Expenses of $37,526, results in a Total Reasonable Revenue 
Requirement of $63,073 (Fig. 2, line 21). 


65. Respondent’s total revenue derived from selling commissions and 
yardage during the base year was $58,062 (CX 6, p. 4), and it received 
other income of $801, or total income of $58,863 (Fig. 2, line 22). 
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66. Complainant determined that the revenue received by respondent 
during the base year of $58,863 (Fig. 2, line 22) was less than its Total 
Reasonable Revenue Requirement of $63,073 (Fig. 2, line 21) by $4,210 
(Fig. 2, line 23). 


67. Respondent’s proposed Tariff No. 2 increased its rates and 
charges 1% on the gross sales price and 15¢ per head (yardage) on all 
livestock (CX 2). The gross value of livestock sold during the base year 
was $2,199,425. The 1% increase in charges applied to that amount 
would result in an increase in revenue of $21,994. The 17,901 head of 
livestock multiplied by the 15¢ increase in yardage would result in 
$2,685 additional revenue. The combination of these two amounts is 
$24,679. Adding $24,679 to respondent’s total revenue of $58,863 
would equal $83,542, which is $20,469, or 32% ($20,469 + $63,073), 
more than the Total Reasonable Revenue Requirement. Moreover, re- 
spondent’s reasonably anticipated livestock volume for 1976 is 28% 
higher than for the base year 1974, which would tend to increase re- 
spondent’s 1976 revenue by an additional 28%, if the value of livestock 
in 1976 remained the same as in the base year. 


However, since the great bulk of respondent’s revenue is derived from 
rates and charges which are based on the value of livestock sold, 


complainant cannot estimate with accuracy the total revenue or the 
revenue in excess of the Total Reasonable Revenue Requirement that 
will be generated by respondent’s proposed tariff for any future period. 
But it can reasonably be predicted that respondent’s total revenue in 
1976 will substantially exceed its Total Reasonable Revenue Require- 
ment. 


68. Respondent’s proposed Tariff No. 2 is and will be unjust, un- 
reasonable and discriminatory. 


69. Complainant’s proposed schedule of rates and charges (CX 82) 
would, based on the reasonably anticipated volume of 22,117 animal 
units for 1976 (computed from CX 79), produce $63,811.40 (CX 79), 
which is slightly more than respondent’s Total Reasonable Revenue 
Requirement. Complainant’s proposed rates and charges are just, 
reasonable and nondiscriminatory and are the rates and charges which 
respondent should assess and collect for its services and the use of its 
facilities. 

IV. Specific Findings As to Travis McGee. 

70. Respondent, Travis McGee, d/b/a Atkins Livestock Auction, is an 
individual with his place of business at Atkins, Arkansas. Respondent is, 


and at all times mentioned herein was: (a) engaged in the business of 
operating a posted stockyard under the Act; (b) engaged in the business 
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of selling livestock on a commission basis at the stockyard and as a 
dealer buying and selling livestock in commerce; and (c) registered with 
the Secretary of Agriculture as a market agency to sell on commission 
and dealer to buy and sell livestock in commerce. 


71. Complainant accepted for filing (without determining the 
reasonableness thereof) respondent’s Tariff No. 1 effective April 18, 
1972, as amended by Supplement No. 1 effective March 28, 1973. 
Supplement No. 1 pertains to special horse and mule sales only. On Jan- 
uary 14, 1976, respondent filed proposed Tariff No. 2 to become ef- 
fective February 1, 1976, which assessed increased rates and charges for 
his stockyard services. Complainant concluded, after an analysis of the 
annual report filed by respondent for the base year 1974, that the pro- 
posed rates and charges in Tariff No. 2 were unjust, unreasonable and 
discriminatory and suspended the operation of the tariff for 60 days. 


72. The complainant’s cost and revenue analysis based on re- 
spondent’s annual report for the base year 1974, during which Tariff No. 
1 was in effect, is shown in Figure 3, which follows. The individual items 
on Figure 3 are discussed seriatim in the following Findings of Fact. 


Travis McGee 
d/b/a Atkins Livestock Auction 
Atkins, Arkansas 


Cost and Revenue Analysis for Rate Purposes 
(Base Period — Year 1974) 


Adjustments 
(Removals) 
. Expenses per Analysis $66,978 
2. LESS: Vet. Medicine $ 337 
3. LESS: Business Getting & Maintaining 
Expenses 
Advertising $ 380 
Market Support 25,887 


TOTAL 
Adjusted Expenses ($66,978 less lines 2 & 6) 


Adjustments 
(Additions) 
. Adjusted Expenses 
. PLUS: Compensation for Working 
Owner $ 8,677 
Allowance for Owner’s Manage- 
ment and Interst on Working 
Capital $ 1,302 


Total Allowance for Owner 
Allowance for Business Getting 
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and Maintaining $ 4,339 
Allowance for Bad Debts 621 
Allowance for Use of Land 1,041 
Return on Buildings and Equip- 

ment 886 


TOTAL $ 6,887 
; (Lines 8 + 11 + 16) $57,240 
. PLUS: Allowance for Operating Margin $ 6,942 
. Total Reasonable Revenue Requirement (Line 17 + 18) $64,182 
. Total Revenue per Annual Report $65,497 
. Current Revenue in Excess of Requirement (Line 20 minus 19) $ 1,315 


Figure - 3 


73. Respondent’s total claimed expenses in rendering stockyard serv- 
ices during the base year 1974, as shown by his annual report, are 
$66,978 (Fig. 3, line 1), including market support loss. 


74. During the base year, respondent did not report any expenses for 
owner’s salary, interest or bad debts. Allowances to compensate Mr. 
McGee as a working owner, for interest on working capital and for bad 
debts were added later (Findings 79, 80 and 82, infra). 


75. During the base year, respondent paid $337 as “Vet. med.” ex- 
pense (Fig. 3, line 2). That expense was originally deducted by 
complainant on the ground that it should have been charged to those 
who purchased the supplies or service provided. However, at the hearing 
it was ascertained that the $337 was expended for the treatment of 
“caught cattle” (Tr. 531-533). Accordingly, that amount should have 
been included in the total Business Getting and Maintaining expenses. 
However, since respondent’s total Business Getting and Maintaining ex- 
penses exceeded the maximum allowed by complainant (Findings 76 and 
81, infra), the end result would not change. In any event, it was properly 
removed by complainant as a separate expense item, and Judge Palmer 
erred in allowing it as a separate expense item (Initial Decision, p. 36). 


76. During the base year respondent reported Business Getting and 
Maintaining expenses totalling $26,267 (Fig. 3, line 6). Of this amount, 
$380 was expended for advertising designed to promote the interests of 
consignors (Fig. 3, line 4) and $25,887 was shown as market support loss 
(Fig. 3, line 5). Complainant deducted all of the Business Getting and 
Maintaining expenses (Fig. 3, line 6), but added an allowance for this 
category of expense (Finding 81, infra). 


77. Subtracting the foregoing deductions totalling $26,604 from re- 
spondent’s total expenses of $66,978 results in Adjusted Expenses of 
$40,374 (Fig. 3, line 7), or 60% of respondent’s total expenses. 
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78. During the base year, respondent received on consignment 17,354 
animal units, consisting of 17,354 head of cattle. This figure is used in 
computing various allowances referred to below. 

79. Complainant added an allowance of $8,677 to compensate Mr. 
McGee as a “working” owner during the base year (Fig. 3, line 9; see 
Finding 4, supra). Mr. McGee’s primary function at the weekly auction 
sale is to serve as “starter” (CX 7, p. 7), a starter sets the starting price or 
opening bid on consigned cattle when such cattle are placed in the auc- 
tion ring and put up for sale. 


80. Complainant added an allowance of $1,085 for Owner’s Manage- 
ment (see Finding 5, supra) and $217 for Interest on Working Capital 
(see Finding 6, supra), totalling $1,302 (Fig. 3, line 10). 


81. Complainant added an allowance of $4,339 (Fig. 3, line 12) for re- 
spondent’s Business Getting and Maintaining expenses during the base 
year. This allowance was the maximum permitted under complainant’s 
policy, i.e.., 25¢ per animal unit sold at auction during the base year (See 
Finding 8, supra). 


82. Complainant added an allowance of $621 for bad debts (Fig. 3, 
line 13; see Finding 7, supra). 


83. Complainant added an allowance of $1,041 for the stockyard’s use 
of land during the base year (Fig. 3, line 14; see Finding 10, supra). 


84. Complainant added an allowance of $886 for respondent’s return 
on buildings and equipment during the base year (Fig. 3, line 15; see 
Finding 9, supra). 


85. Complainant added an allowance of $6,942 for operating margin 
(Fig. 3, line 18; see Finding 11, supra). 


86. Adding all of the allowances, which total $23,808, to respondent’s 
Adjusted Expenses of $40,374 results in a Total Reasonable Revenue 
Requirement of $64,182 (Fig. 3, line 19). 


87. Respondent’s total revenue derived from selling commissions and 
yardage during the base year was $65,497 (CX 7, p. 4). No other income 
items were reported. 


88. Complainant determined that the revenue received by the re- 
spondent during the base year of $65,497 (Fig. 3, line 20) exceeded his 
Total Reasonable Revenue Requirement of $64,182 (Fig. 3, line 19) by 
$1,315 (Fig. 3, line 21), or 2% ($1,315 + $64,182). 


89. Respondent’s proposed Tariff No. 2 increased his rates and 
charges 1% in the gross sales price and 15¢ per head (yardage) on all live- 
stock (CX 3). The gross value of livestock sold during the base year was 
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$2,071,601. The 1% increase in charges applied to that amount would 
result in an increase in revenue of $20,716. The 17,354 head of livestock 
multiplied by the 15¢ increase in yardage would result in $2,603 ad- 
ditional revenue. The combination of these two amounts is $23,319. The 
$23,319 plus the $1,315 excess revenue already generated under the 
prior tariff would produce a projected excess revenue of $24,634 based 
on the value and volume of livestock handled during the base year, or 
38% more than the Total Reasonable Revenue Requirement ($24,634 + 
$64,182). Moreover, respondent’s reasonably anticipated livestock 
volume for 1976 is 17% higher than for the base year 1974, which would 
tend to increase his 1976 revenue by an additional 17%, if the value of 
livestock in 1976 remained the same as in the base year. 


However, since the great bulk of respondent’s revenue is derived from 
rates and charges which are based on the value of livestock sold, com- 
plainant cannot estimate with accuracy the total revenue or the revenue 
in excess of the Total Reasonable Revenue Requirement that will be gen- 
erated by respondent’s proposed tariff for any future period. But it can 
reasonably be predicted that respondent’s total revenue in 1976 will sub- 
stantially exceed his Total Reasonable Revenue Requirement. 


90. Respondent’s proposed Tariff No. 2 is and will be unjust, un- 
reasonable and discriminatory. 


91. Complainant’s proposed schedule of rates and charges (CX 83) 
would, based on the reasonably anticipated volume of 20,247 animal 
units for 1976 (computed from CX 78), produce $64,607.80 (CX 78), 
which is slightly more than respondent’s Total Reasonable Revenue 
Requirement. Complainant’s proposed rates and charges are just, 
reasonable and nondiscriminatory and are the rates and charges which 
respondent should assess and collect for his services and the use of his 
facilities. 


V. Specific Findings As to Bill Rice and Lois Rice. 


92. Respondents Bill Rice and Lois Rice, d/b/a Cleburne County Live- 
stock Auction Sale, are a partnership with a place of business at Heber 
Springs, Arkansas. Respondents are, and at all times mentioned herein 
were: (a) engaged in the business of operating a posted stockyard under 
the Act; (b) engaged in the business of selling livestock on a commission 
basis at the stockyard; * and (c) registered with the Secretary of Agri- 
culture as a market agency to sell on commission. 


§ Official records maintained in the Registrations, Bonds and Reports Branch of the 
Packers and Stockyards Administration, USDA, show the registration for respondents 
was amended July 2, 1975, to include operations as a dealer buying and selling livestock in 
commerce for their own account. 
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93. Complainant accepted for filing (without determining the reason- 
ableness thereof) respondents’ Tariff No. 2 effective April 10, 1973. On 
January 15, 1976, respondents filed proposed Tariff No. 3 to become 
effective February 1, 1976, which assessed increased rates and charges 
for their stockyard services. Complainant concluded, after an analysis of 
the annual report filed by respondents for the base year 1974, that the 
proposed rates and charges in Tariff No. 3 were unreasonable and dis- 
criminatory, and suspended the operation of the tariff for 60 days. 


94. The complainant’s cost and revenue analysis based on re- 
spondent’s annual report for the base year 1974, during which Tariff No. 
2 was in effect, is shown in Figure 4, which follows. The individual items 
on Figure 4 are discussed seriatim in the following Findings of Fact. 


Bill Rice and Lois Rice 
d/b/a Cleburne County Livestock Auction Sale 


Cost and Revenue Analysis for Rate Purposes 
(Base Period — Year 1974) 


Adjustments 
(Removals) 


. Expenses per Analysis 
. LESS: Interest $ 2,843 


Trucking and Hauling 12,595 
Pasture Rent 1,000 
Vet. & Medicine 940 
Fertilizer 780 
Feed 5,832 


TOTAL 
Business Getting & Maintaining 
Expenses 
Advertising $ 850 
Market Support Not Shown 


TOTAL 
Adjusted Expenses ($52,674 less lines 8 & 12) 


Adjustments 
(Additions) 
. Adjusted Expenses $27,834 

. PLUS: Compensation for Working 

Owners $ 7,691 
Allowance for Owners’ Manage- 
ment and Interest on Working 

Capital 1,154 


; Total Allowance for Owners 
. PLUS: Allowance for Business Getting 
and Maintaining $ 850 
Allowance for Bad Debts 477 
Allowance for Use of Land 923 





CENTRAL ARKANSAS SALE, ET AL. 
Cite as 37 A.D. 570 


Return on Buildings and Equip- 
ment 


TOTAL $11,688 
, (Lines 13 + 16 + 21) $48,367 
. PLUS: Allowance for Operating Margin $ 6,152 
. Total Reasonable Revenue Requirement $54,519 
(Line 22 + 23) 
5. Total Revenue per Annual Report $36,097 


. Current Revenue in Excess of Requirement (-— $18,422) 
(Line 25 minus 24) minus 


Figure - 4 


95. Respondents’ total claimed expenses in the rendition of stockyard 
services during the base year 1974, as shown by their annual report, 
were $52,674 (Fig. 4, line 1). This includes market support expenses that 
are not specifically itemized in the annual report (CX 8, p. 5). None of 
the market support cattle (which were owned by respondents) were 
charged commission and yardage at this market (Tr. 569). Respondents’ 
dealer cattle were consigned to their auction market and no commission 
and yardage charges were assessed (Tr. 570). Some expenses in the auc- 
tion annual report are attributable to the dealer account as well as to the 
market support livestock. 


96. During the base year, respondents did not report any owners’ 
salaries or bad debts. An allowance was added by complainant for both 
of these items (Findings 106 and 109, infra). 


97. During the base year, respondents paid $2,843 in interest (Fig. 4, 
line 2) incurred on debt used for the construction of buildings and facil- 
ities (Tr. 570). This interest expense was removed by complainant on the 
ground that it should not be borne by the rate payers, but by the owner- 
partners. If such interest is not removed, the rate payers would be pro- 
viding such funds more than once: (a) in the form of an allowance for re- 
turn on buildings and equipment, and (b) as an operating expense. An 
allowance for interest on working capital was later added (Finding 107, 
infra). 


98. During the base year, respondents reported $11,878 in trucking 
expenses and $718 for hauling, for a total of $12,595 (Fig. 4, line 3). 
This expense was deducted by complainant. If the market operators 
hauled consignor’s livestock, they should have charged them the total 
cost of providing the service and reported the income received. No truck- 
ing income was reported. Any trucking expenses incurred by the owners’ 
dealer or market support activities should be charged to that particular 
account. None of the dealer expenses should be paid by the auction sale 
consignors. Respondents did incur trucking expense for their dealer live- 
stock (Tr. 571-572) and own the truck used for this purpose. The truck- 
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ing expenses include repairs, tires, gas, oil, licenses, taxes, insurance and 
depreciation for the truck. 


99. During the base year, respondents reported $1,000 for pasture 
rent (Fig. 4, line 4). However, respondents’ auction market has approxi- 
mately 80 acres of land. For personal reasons, respondents chose not to 
utilize this land for holding market support livestock (Tr. 567). Also, the 
rented land was utilized for dealer livestock as well as market support. 
livestock. The consignors should not be expected to pay this unnecessary 
expense. Accordingly, the expense for pasture land was deducted by 
complainant. However, an allowance of $923 was added by complainant 
for the use of land (Finding 110, infra). 


100. During the base year, respondents paid $940 for “Vet. and medi- 
cine” (Fig. 4, line 5). This amount was deducted by complainant because 
it should have been paid by those who purchased the medicines or re- 
ceived the services provided. Those consignors who did not receive either 
should not pay for any part of the cost. Some of this expense was 
attributable to the respondents’ dealer activities (Tr. 572-573). 


101. During the base year, respondents paid $780 for fertilizer (Fig. 
4, line 6). This expense was deducted by complainant because it is not a 
necessary expense in order to provide stockyard services at an auction 


market. 


102. During the base year, respondents paid a feed expense of $5,832 
(Fig. 4, line 7). This expense was removed by complainant because it 
should have been charged to owners whose livestock were fed. If this is 
not done, all consignors must pay a share of the cost regardless of the 
fact that they did not receive anything in return. Respondents did not 
report any income for feed and do not have a feed charge in their current 
tariff. Some of this expense was incurred by the respondents’ dealer live- 


stock (Tr. 573). 


103. During the base year, respondents reported Business Getting 
and Maintaining expenses of $850 (Fig. 4, line 10). The total amount was 
for advertising. All of the Business Getting and Maintaining expenses 
totalling $850 were deeducted by complainant (Fig. 4, line 12), but an 
equal amount was added as an allowance (Finding 108, infra). 


104. Subtracting the foregoing deductions totalling $24,840 from re- 
spondents’ total expenses of $52,674 results in Adjusted Expenses of 
$27,834 (Fig. 4, line 13), or 53% of respondents’ total expenses. 


105. During the base year, respondents sold through their auction 
15,573 head of livestock, or 15,381 animal units, consisting of 9,551 
cattle, 5,660 calves, 215 hogs, 65 sheep or goats and 82 horses or mules. 
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Of the 15,381 animal units sold during the base year, 11,600 represent- 
ed livestock consigned by others, and 3,781, or 25% (3,781 + 15,381), 
represented respondents’ own livestock (CX 8; Tr. 569-570). The total 
number of animal units (15,381) is used in computing various allowances 
referred to below. 


106. Complainant added an allowance of $7,691 to compensate re- 
spondents as working owners during the base year (Fig. 4, line 14; see 
Finding 4, supra). 


107. Complainant added an allowance of $962 for Owner’s Manage- 
ment and $192 for Interest on Working Capital (see Findings 5 and 6, 
supra), totalling $1,154 (Fig. 4, line 15). 


108. Complainant added an allowance of $850 for respondents’ 
Business Getting and Maintaining expenses during the base period (Fig. 
4, line 17; see Finding 8, supra), which is the actual amount shown on re- 
spondents’ report. If additional items had been shown on the report 
which would have warranted the maximum allowance permitted under 
complainant’s policy (See Finding 8, supra), the allowance would have 
been $3,845 (15,381 x 25°), or $2,995 more than the $850 allowed. 


109. Complainant added an allowance of $477 for bad debts during 
the base year (Fig. 4, line 18; see Finding 7, supra). Respondents 


incorrectly reported the gross value of the livestock sold to be only 
$367,584.66 (CX 8, p. 1). The correct amount could not be determined 
even though a letter was written requesting the correct information 
(CXs 90 and 91), but the gross value was estimated by complainant to be 
$1,588,446 (CX 42). The bad debt allowance computed on the basis of re- 
spondents’ erroneous value would have been only $110 ($367,584.66 x 
.0003). 


110. Complainant added an allowance of $923 for the stockyard’s use 
of land during the base year (Fig. 4, line 19; see Finding 10, supra). 


111. Complainant added an allowance of $9,438 for respondents’ re- 
turn on buildings and equipment during the base year (Fig. 4, line 20; 
see Finding 9, supra). 

112. Complainant added an allowance of $6,152 for operating margin 
(Fig. 4, line 23; see Finding 11, supra). 

113. Adding all of the allowances, which total $26,685, to respond- 


ents’ Adjusted Expenses of $27,834 results in a Total Reasonable Reve- 
nue Requirement of $54,519 (Fig. 4, line 24). 


114. Respondents’ total reported revenue derived from selling com- 
missions and yardage during the base year was $36,097 (CX 8). This does 
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not include income from commissions and yardage on respondents’ deal- 
er livestock that were sold at their auction market or respondents’ mar- 
ket support livestock resold through their auction market (Tr. 569-570). 
If respondents had included the income from commissions and yardage 
on their own livestock sold through their auction, * they would have re- 
ceived an additional $11,759 income,’ or total income of $47,856 
($36,097 + $11,759). 


115. Complainant determined that the reported revenue received by 
the respondents during the base year of $36,097 (Fig. 4, line 25) was less 
than their Total Reasonable Revenue Requirement of $54,519 (Fig. 4, 
line 24) by $18,422 (Fig. 4, line 26). However, the total revenue received 
by respondents for rate purposes was $47,856 (Finding 114, supra), 
which is $6,663 less than their originally computed Total Reasonable 
Revenue Requirement ($54,519 — $47,856), and $2,152 less than the To- 
tal Reasonable Revenue Requirement of $50,008 which I have computed 
(Finding 116, infra; $50,008 — $47,856). 


116. With respect to the following procedure followed by complain- 
ant, I do not believe that complainant’s briefs fully or accurately explain 
what complainant did. Accordingly, I will set forth first what complain- 
ant’s briefs say complainant did and then what I believe complainant did 
based on the evidence. Whichever version of what complainant did is 


correct, I disagree somewhat with both versions. I believe complainant’s 
analysis was overly generous to respondents. Complainant’s original 
brief states, pp. 106-107: 


27. * * * Complainant determined that the current revenue received by the 
respondents during the base period was less than their reasonable revenue re- 
quirements by $18,422 (Figure 4, line 26), i.e., the difference between the re- 
spondents’ total reasonable revenue requirements during the base period (Fig- 
ure 4, line 24) and the respondents’ total revenue received during the base peri- 
od (Figure 4, line 25). 


Of the total animal units (15,381) sold during the base period [i.e., 1974], 
3,781 animal units or approximately 25 percent, were consigned by the re- 
spondents to their auction sale (Tr. 422-424). Respondents did not charge any 
commission and yardage for these 3,781 units consisting of 3,241 head of cattle 
and 540 head of calves. The application of the 25 percent to the total reasonable 


* An auction operator is not permitted a “free ride” at the expense of other consignors; i.e., 
technically he should pay himself a commission on his own consignments; but if he does 
not, for rate purposes, his income must be regarded as increased by the amount of the com- 
missions due on his own livestock. 

© Respondents received $36,097 (Fig. 4, line 25) from 11,600 animal units (Finding 105, 
supra) consigned by others, or an average of $3.11 per animal unit ($36,097 + 11,600). 
Hence they would have received about $11,759 from their own 3,781 animal units (Finding 
105, supra; $3,781 x $3.11; cf. Tr. 351). 
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revenue requirements of $54,519 results in an elimination of $13,630, leaving a 
balance of $40,889 as the reasonable revenue requirement (Secretary of Agri- 
culture v.H. L. Bowman, supra at 432; Brinckmeyer, Tr. 422-424). 


28. The complainant determined that the revenue received by the respond- 
ents during the base period, $36,097 (Figure 4, line 25), was less than their rea- 
sonable revenue requirement of $40,889 Finding 27, supra, by $4,792. 


29. The respondents’ proposed tariff (CX 4) increased their rates and charges 
.7 percent on the gross sales price and 20 cents per head (yardage) on all live- 
stock. The gross value of livestock sold during the base period was estimated at 
$1,588,446. The .7 percent increase in charges applied to that amount would re- 
sult in an increase of revenue of $11,119 annually. The 15,573 head of livestock 
multiplied by the 20 cent increase in yardage results in $3,115 additional reve- 
nue. The combination of these two amounts is $14,234. The $14,234 less the 
$4,792 negative revenue generated under the prior tariff would produce a pro- 
jected excess revenue of $9,442 based on the value and volume of livestock 
handled during the base period. [Emphasis supplied.] 


Complainant’s appeal brief states, pp. 36-37: 


When complainant analyzed the Rices’ annual report [i.e., for 1974] on the 
same basis as it analyzed the annual reports filed by the other respondents, it 
concluded that the costs reported included those arising out of their dealing ac- 
tivities and the income reported did not include charges for providing stock- 
yard services for their dealer cattle. These conclusions were based on the review 
of several hundred analyses of annual reports as well as the analyses of the 
other respondents’ annual reports in this proceeding. As explained by witnesses 
Brinckmeyer (Tr. 422-424) the reasonable revenue requirement was established 
by allocating the total cost of service between the dealer activity and the auc- 
tion market operation based on the percentage of livestock handled by each 
(Complainant’s Brief, Proposed Finding 27, pp. 106-107). 


In another rate proceeding involving an auction market, Secretary of Agricul- 
ture v. H. L. Bowman, supra, at 425, this method of allocating expenses to the 
dealer activity on the basis of volume was approved when the respondent’s rec- 
ords did not reflect all the expenses separately. In that proceeding, expenses 
that could be determined as chargeable to the dealer activities were completely 
removed, and the remaining joint expenses were allowed and disallowed in the 
proportion borne by the dealer consignments to total market consignments. 
This was precisely the procedure presently followed by complainant (Complain- 
ant’s Brief, Proposed Finding 27, pp. 106-107). Perhaps an audit would permit 
the exclusion of more dealer expenses or a more precise ascertainment of mar- 
ket operating expenses as suggested by Judge Palmer but that would be prob- 
lematical since Mrs. Rice admitted that the records were not kept in such a way 
as to permit their CPA to separate dealer and auction market expenses for the 
annual report (Tr. 568; Complainant’s Brief, p. 106). The failure of the respond- 
ents to keep complete records is not a proper basis for refusing to set reasonable 
rates based on the incomplete data available from their annual reports. Their 
annual report data may be properly adjusted in accord with the informed expe- 
rience of agency personnel relying upon their knowledge of auction markets 
handling similar volumes of livestock, especially those operated by two of the 
other respondents, Central Arkansas Livestock Sale, Inc. and Travis McGee. 
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In essence, complainant’s briefs say that complainant reduced the To- 
tal Reasonable Revenue Requirement by 25% because 25% of respond- 
ents’ total volume in the base year 1974 consisted of their own livestock. 
on which no commissions or yardage were paid. Complainant’s brief 
relies on Secretary of Agriculture v. H. L. Bowman, 1 Agr Dec 425, 432 
(1942), which held that where an auction operator failed to keep records 
dividing expenses between his auction and dealer businesses, the ex- 
penses could be allocated on the basis of the relative volume of livestock 
handled in each category during the base period. Specifically, the Secre- 
tary stated (ibid): 


20. In explaining the profit and loss statement, the Government accountant 
testified that the only basis upon which a distribution of the expenses could be 
made between the trading and commission activities would be on the basis of 
volume. In other words, certain expenses, such as salaries, office supplies, social 
security taxes, etc., applicable to trading and consignment activities, should be 
distributed on a headage basis. Of the total volume of 15,566 head of livestock 
handled, 4,027 head, or 26 percent, were handled on a trading basis. The appli- 
cation of this percentage to the adjusted operating expenses of $19,358.22 re- 
sults in an elimination of $5,033.13, leaving an operating expense of 
$14,325.08 applicable to the commission business of the respondent. 


If complainant’s briefs accurately explain what complainant did, com- 
plainant reduced the Total Reasonable Revenue Requirement by 25% 
rather than the adjusted expenses, as was done in the Bowman case. ™ 


However, I do not believe that complainant’s briefs are complete or ac- 
curate, in this respect; i.e., I do not believe that complainant reduced the 
Total Reasonable Revenue Requirement by 25% merely because of the 
allocation problem involving respondents’ own livestock handled in the 
base year 1974, which would involve the Bowman doctrine. Jack W. 
Brinckmeyer, Chief of complainant’s Rates Branch, testified (Tr. 422- 
424): 


A. The rate proposed for Heber Springs [i.e., Bill and Lois Rice] shows a reve- 
nue that these proposed rates would produce less than what is shown on Com- 
plainant’s Exhibit No. 42. Complainant’s Exhibit No. 42 has a revenue require- 
ment of * * * $54,519. 


Q. The rates that are shown on Complainant’s Exhibit 80 would produce 
$40,509.10? 


A. That’s what I estimated. 


' The adjusted expenses reduced in Bowman included Business Getting and Maintaining 
expenses whereas respondents’ adjusted expenses do not include that category of expenses. 
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Q. Why did you prepare a tabulation that produced this amount rather than 
the amount previously testified to? 


A. In again developing a reasonable rate, I felt that we had to make some ad- 
justments in the revenue requirement for this market because we had a greater 
number of market-owned cattle consigned. The annual report shows the total 
consigned livestock to be 15,381 units [in 1974]. Those units consigned by the 
market is 25 per cent of the total consignments. I reduced the $54,519 by 25 
per cent and developed a rate schedule that would produce rates in that area. It 
was my feeling that the 25 per cent consigned by the market operator, the cost 
of those should be reduced from that $54,000 to come up with a revenue re- 
quirement since the head count for 1975 reported to me was based on consigned 
livestock and not total receipts. 


Q. The head count for livestock reported for 1975 to you was the consigned 
by others than the market operators? 


A. Right. 


Q. You made the adjustment to allow for the livestock sold through the mar- 
ket in ’75 which had been consigned by the operators, dealer livestock, and 
which were not reported to you in the total number of livestock consigned 
through this market? 


A. I think that’s right. What I did was, the 1974 report, I reduced the reve- 
nue requirement by 25 per cent, because the 1975 figures did not include the 
livestock consigned by the market operator. 


Q. Is it your understanding that in prior years this market has not charged 
and collected a commission on livestock consigned to the market by market 
operators? 


A. That’s my understanding, yes. 
Q. That is the basis for the adjustment? 


A. That’s right. [Emphasis added.]} 


Mr. Brinckmeyer’s testimony shows that there is a very important rea- 
son for making a major adjustment in the rates that otherwise would 
have been prescribed irrespective of any problem as to the allocation of 
dealer expenses in the base year 1974. Specifically, respondents errone- 
ously failed to include in their volume data for 1975, which underlies 
complainant’s estimate of respondents’ anticipated volume for 1976, re- 
spondents’ own livestock, which, it may be inferred, was substantial. For 
example, in the base year 1974, respondents’ own consignments were 
25% of their total consignments. In 1971, 1972 and 1973, respondents’ 
own consignments were 27.6%, 26.4% and 26.6%, respectively, of their 
total consignments (CXs 39-41). Hence the substantial understatement 
of respondents’ volume figures for 1975, which presents a problem in ad- 
dition to the problem of allocating respondents’ 1974 base year expenses 
(as in Bowman), required complainant to make a major adjustment in re- 
spondents’ proposed rates for 1976; and according to Mr. Brinckmeyer, 
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the failure of the 1975 volume figures to include respondents’ own live- 
stock is the reason he reduced the Total Reasonable Revenue Require- 
ment by 25%. 


Assuming that the 25% adjustment was made because the 1975 vol- 
ume figures did not reflect respondents’ own livestock handled in 1975, 
to correct that error by respondents, I would increase the 1975 volume 
figures (and thereby the 1976 anticipated revenue), rather than reduce 
the Total Reasonable Revenue Requirement. This would more accurately 
reveal the true nature of, and reason for, the adjustment. Specifically, I 
would estimate that respondents’ own livestock handled in 1975 was 
25% of their total consignments for 1975, and, therefore, I would in- 
crease complainant’s estimate as to the reasonably anticipated volume to 
be received in 1976 from 13,676 animal units (computed from CX 80) to 
18,235 * animal units. }* This would correspondingly increase complain- 
ant’s estimate of the revenue to be generated in 1976 from complainant’s 
rate schedule from $40,509 (CX 80) to $54,012, '* which is approxi- 
mately the same as complainant’s originally computed Total Reasonable 
Revenue Requirement of $54,519 (Fig. 4, line 24). 


Moreover, a further adjustment is necessary because respondents’ re- 
ported expenses in 1974 include dealer expenses, which must be re- 
moved from their auction expenses for rate purposes. Under the Bow- 
man doctrine, the adjusted expenses of $27,834 could be reduced 25%, 
or $6,959. In fairness to respondents, however, perhaps three items in 
the adjusted expenses, totalling $9,789, should not be reduced, viz., 
wages paid to auctioneer, scale test and depreciation (Finding 1, supra). 
Excluding those items from the 25% reduction would result in a $4,511 
reduction in the adjusted expenses ($27,834 — $9,789 = $18,045 x .25 
= $4,511). Subtracting $4,511 from $54,519 leaves a Total Reasonable 


2 Since 13,676 animal units are *% of the total, you have to multiply 13,676 by ‘, to get the 
total (13,676 x 4, = 18,235). Stated differently, 25% of 18,235 equals 4,559; and 18,235 
less 4,559 equals 13,676. 


‘8 This estimate of 18,235 animal units to be received by respondents in 1976, consisting 
of 25% of their own livestock, is not only consistent with respondents’ prior history from 
1971 to 1974, in which respondents’ own livestock was 27.6%, 26.4%, 26.6% and 25%, re- 
spectively, of each year’s total animal units, but it also makes respondents’ projected 1976 
volume increase (over the base year 1974) consistent with the corresponding projected in- 
creases for the other respondents. Specifically, the 1974 base year volumes for the other re- 
spondents are: Major Lewis, 75,165 to 90,430, up 20%; Central Arkansas, 17,224 to 
22,117, up 28%; and Travis McGee, 17,354 to 20,247, up 17% (Findings 32, 44, 56, 69, 78 
and 91, supra). The corresponding figures for Bill and Lois Rice under my estimate are 
15,381 (Finding 105, supra) to 18,235, up 19%. 

‘* As in footnote 12, above, since $40,509 is % of the total, you have to multiply $40,509 
by % to get the total ($40,509 x 4, = $54,012). Stated differently, 25% of $54,012 equals 
$13,503; and $54,012 less $13,503 equals $40,509. 
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Revenue Requirement of $50,008. This is the Total Reasonable Revenue 
Requirement which I find is appropriate for respondents. 


117. Respondents’ proposed Tariff No. 3 increased their rates and 
charges .7% on the gross sales price and 20¢ per head (yardage) on all 
livestock (CX 4). The gross value of livestock sold during the base year 
was estimated at $1,588,446 (CX 42). The .7% increase in charges ap- 
plied to that amount would result in an increase in revenue of $11,119 
annually. The 15,573 head of livestock sold during the base year multi- 
plied by the 20¢ increase in yardage would result in $3,115 additional 
revenue. The combination of these two amounts is $14,234 (CX 42). The 
$14,234 less the $2,152 negative revenue generated under the prior tar- 
iff (Finding 115, supra) would produce a projected excess revenue of 
$12,082 based on the value and volume of livestock handled during the 
base year, or 24% ($12,082 + $50,008) more than the Total Reasonable 
Revenue Requirement of $50,008 computed in Finding 116, supra. 
Moreover, respondents’ reasonably anticipated livestock volume for 
1976 is 19% higher than for the base year 1974 (Finding 116, supra, fn. 
13), which would tend to increase respondents’ 1976 revenue by an addi- 
tional 19%, if the value of livestock in 1976 remained the same as in the 
base year 1974. 


However, since the great bulk of respondents’ revenue is derived from 
rates and charges which are based on the value of livestock sold, com- 
plainant cannot estimate with accuracy the total revenue or the revenue 
in excess of the Total Reasonable Revenue Requirement that will be gen- 
erated by respondents’ proposed tariff for any future period. But it can 
reasonably be predicted that respondents’ total revenue in 1976 will sub- 
stantially exceed their Total Reasonable Revenue Requirement. 


118. Respondents’ proposed Tariff No. 3 is and will be unjust, unrea- 
sonable and discriminatory. 


119. Complainant’s proposed schedule of rates and charges (CX 84) 
would, based on the reasonably anticipated volume of 18,235 animal 
units for 1976 (Finding 116, supra) produce $54,012 (Finding 116, 
supra), which is $4,004 more than the Total Reasonable Revenue Re- 
quirement of $50,008 (Finding 116, supra). * Complainant’s proposed 
rates and charges are just, reasonable and nondiscriminatory and are the 
rates and charges which respondents should assess and collect for their 
services and the use of their facilities. ** 

‘5 Ordinarily, I would reduce complainant’s proposed rates so that respondents’ anticipat- 
ed revenue would not exceed their Total Reasonable Revenue Requirement by such a large 
amount. But in view of all of the circumstances of this case, including Judge Palmer’s view 
that the evidence is insufficient to prescribe respondents’ rates, I believe it is prudent to 
have a larger than usual margin for error (see Finding 120, infra). 

16 T do not share respondents’ fear (Tr. 564) that they could not compete if their rates were 
higher than neighboring markets (see, e.g., RX 1, pp. 11-12, 37-38). 
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120. Judge Palmer concluded that the evidence was not sufficient to 
determine the proper level of respondents’ revenue requirement (Initial 
Decision, pp. 38-39). Judge Palmer relies, in part, on the fact that there 
was no appraisal of respondents’ land. But such an appraisal is unneces- 
sary since complainant’s formula, which is approved in the Conclusions, 
infra, uses an allowance based on the number of animal units sold during 
the base year rather than the value of the land. 


Judge Palmer also relies on respondents’ failure to separate their deal- 
er activities from their auction activities, which required complainant to 
make estimates and pragmatic adjustments. But I would not reward re- 
spondents’ recordkeeping and reporting failures—which are violations of 
the Act—by permitting them to charge unjust, unreasonable and dis- 
criminatory rates for a year or two longer than the other respondents 
who kept adequate records and made accurate reports. 


Ratemaking is not an exact science. Complainant’s estimates and ad- 
justments are reasonable. They are of the type frequently made in rate- 
making proceedings. See, e.g., In re H. L. Bowman, supra, 1 Agr Dec 
425, 432 (1942); and Southern Louisiana Area Rate Cases v. Federal 
Pow. Com’n, 428 F.2d 407, 422-423 (C.A. 5), certiorari denied, 400 U.S. 
950, in which the Court referred to the “inherent, unavoidable approxi- 


mate nature of rate regulation” (428 F.2d at 423). 


Moreover, there is ample margin for error in complainant’s proposed 
rates. Complainant’s proposed rates would likely produce in 1976 $4,004 
more than respondents’ Total Reasonable Revenue Requirement (Find- 
ing 119, supra). This, added to the operating margin of $6,152, provides 
a margin for error of $10,156. Even if I had made no adjustment because 
of respondent’s failure to separate their dealer and auction expenses in 
the base year 1974, that would have added only $4,511 to the Total Rea- 
sonable Revenue Requirement (see Finding 116, supra). And even if re- 
spondents could have shown that their market support or other business 
getting expenses entitled them to the maximum allowance for business 
getting and maintaining expenses, that would have added only $2,995 
(Finding 108, supra). Those two items, which are the two major items 
where a reasonable possibility exists that better records might have pro- 
duced different results, total $7,506 ($4,511 + $2,995). Subtracting the 
total, $7,506, from the $10,156 margin for error would still leave a 
$2,650 margin for error ($10,156 — $7,506). In other words, if both of 
those items were resolved 100% in respondents’ favor, complainant’s 
rates would still produce $2,650 more than the Total Reasonable Reve- 
nue Requirement. In the circumstances, I believe that it is unjust and un- 
reasonable to the rate payers to delay their relief from respondents’ exor- 
bitant and discriminatory charges for an additional year or two. 
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CONCLUSIONS OF LAW 


The Packers and Stockyards Act requires that all rates or charges 
made by a stockyard owner or operator be “just, reasonable, and nondis- 
criminatory” (7 U.S.C. 206). There is no judicial decision involving an 
auction stockyard interpreting or applying that broad statutory stand- 
ard. However, on March 26, 1976, the Judicial Officer interpreted and 
applied that phrase in an auction market rate case, and upheld the com- 
plainant’s present auction market rate policy. In re Giles Lowery Stock- 
yards, 35 Agr Dec 267 (1976). In that case, it was stated (35 Agr Dec at 
282): 


The three administrative proceedings * involving rates an charges at auction 
stockyards were decided more than 30 years ago, during which time there have 
been major changes in ratemaking principles. Hence, for all practical purposes, 
this is a case of first impression which will serve as a guide for the Depart- 
ment’s rate policy involving about 2,000 auction stockyards. Accordingly, the 
case warrants an extensive discussion of the numerous issues raised on appeal. 

3 Secretary of Agriculture v. Norfolk Horse and Mule Commission Sales Com- 
pany, 1 Agriculture Decisions 372 (1942); Secretary of Agriculture v. H. L. 
Bowman, 1 Agriculture Decisions 425 (1942); In re Foust- Yarnell Stock Yards, 
4 Agriculture Decisions 826 (1945). [Footnote in original. | 


Unfortunately, Judge Palmer did not follow the principles enunciated 
in Giles Lowery. He stated (Initial Decision, pp. 62, 78-79): 


Inasmuch as In re Giles Lowery is presently on appeal, findings on P&SA’s 
present ratemaking concepts and approach are being made independently of 


* * 


the Lowery decision * 


In reaching our conclusions we have not built upon those contained in Giles 
Lowery Stockyards, presently on appeal, but have strictly based them upon the 
record evidence before us in light of applicable law and policy expressed prior to 
the Lowery decision. That is not to say these conclusions are incompatible with 
those contained in Lowery; they are not. But the issues differ in such material 
respects that to forge links between the policy considerations expressed in Low- 
ery and the problems presently before us would have attenuated rather than 
augmented this decision. 


The principal difference is that in Lowery, P&SA utilized formulated allow- 
ances in support of evidence obtained through audit and through the testimony 
of experts on property values. Therefore, the allowances were then considered 
wholly in terms of the probative weight they added to complainant's position, 
and not as has been urged here, as evidentiary substitutes. In addition, with the 
possible exception of respondents Bill and Lois Rice, the differences between 
revenue determinations based on the filed reports and on the P&SA series of al- 
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lowances have been so insignificant as to make it clear that complainant’s real 
goal is the establishment of simplified procedure for use as a matter of rote in 
future proceedings. In the context of proceedings such as these, this is an unob- 
tainable goal. 


I disagree completely with Judge Palmer’s approach and analysis. The 
fact that Giles Lowery is on appeal is irrelevant. It sets forth the Depart- 
ment’s policy, which is binding on the Department’s Administrative Law 
Judges. In re J. Acevedo & Sons, 34 Agr Dec 120, 143-144 (1975), af- 
firmed sub nom. J. Acevedo & Sons v. United States, 524 F.2d 977 (C.A. 
5). Giles Lowery sets forth the guiding principles to be followed by the 
Department’s Administrative Law Judges irrespective of the outcome of 
the appeal in Giles Lowery, unless the case is reversed by the Supreme 


Court. ' 
Moreover, I disagree with Judge Palmer’s view that Giles Lowery is 


distinguishable. The cases are virtually identical. Accordingly, much of 
this decision is “lifted” from Giles Lowery (i.e., the actual typed pages 
from Giles Lowery are used herein), generally without specifically iden- 
tifying Giles Lowery as the source. 


I. Rate Regulation Is Authorized by the Act and Is in the Public Inter- 
est. 


Respondents contend that in view of the great number of auction mar- 
kets now in existence, there is no authority or justification for rate regu- 
lation of auction markets. 


To be sure, there have been great changes in the livestock industry 
since the Act was enacted in 1921. '* When the Act was passed, most 
livestock moved by railroad. Hence the few terminal stockyards in the 
United States, which were located at rail centers, had virtually monopo- 
listic positions. '* It was such terminal stockyards that the Court re- 
ferred to in 1922 as the “great stockyards” which “are but a throat 
through which the current [of livestock] flows” (Stafford v. Wallace, 258 
U.S. 495, 497, 514, 516). 


Since auction stockyards were “practically nonexistent in 1920,” * the 


‘7 An adverse Court of Appeals decision would, of course, be followed in the States com- 
prising its circuit. 

‘8 See Engelman, Trends in Livestock Marketing Before and After the Consent Decree of 
1920 and the Packers and Stockyards Act of 1921, Statement to the Subcommittee on 
SBA — SBIC Legislation, House Small Business Committee (P&SA, U.S.D.A, June 23, 
1975). 

'® It was estimated in 1921 that there were only 30 to 50 stockyards in the entire country 
which would be regulated by the Act at that time (H. Rep. No. 77, 67th Cong., 1st Sess., p. 
10). 

*° Williams and Stout, Economics of the Livestock-Meat Industry (1964), p. 232, See, also, 
Fowler, The Marketing of Livestock and Meat (1961), p. 255. 
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Congressional Committee was referring to terminal stockyards when it 
said in 1920 and 1921 in the legislative history of the Act (Sen. Rep. No. 
429, 66th Cong., 2d Sess., p. 3; Sen. Rep. No. 39, 67th Cong., 1st Sess., 


p. 7): 


The enactment of this bill is recommended upon the ground that the great 
public markets in which is handled the live stock that supplies the demand for 
the American consumption of 19,000,000,000 pounds of meat and meat prod- 
ucts annually are public utilities and that as such they should be subject to su- 


pervision* * *. 


With the improvement of roads and trucks, livestock no longer was 
limited to rail movement, and the auction industry developed rapidly. 
By 1949, there were almost 2,500 auction stockyards in the United 
States. 7! Many of these stockyards were too small to meet the regula- 
tory criterion set forth in the Act, which stated that the Act did not ap- 
ply to stockyards “of which the area normally available for handling live- 
stock, exclusive of runs, alleys, or passage ways, is less than twenty 
thousand square feet” (7 U.S.C. 202 (a) ). In 1958, following extensive 
hearings, Congress determined that it was in the public interest to ex- 
tend the regulatory provisions of the Act to all of the auction stockyards 
in commerce, including those which were too small to meet the 20,000 


square foot limitation. The legislative history of the 1958 amendments 
states (Sen. Rep. No. 1048, 85th Cong., 1st Sess., pp. 3-4): 


Livestock markets 


When this act was passed in 1921, there were relatively few livestock mar- 
kets and these were located primarily in large terminals. Most of the interstate 
movement of livestock was by railroad. In the early years of operation under 
the act all of the eligible markets were posted and the record shows that until 
1930 these averaged less than 80 for the entire United States. 


As transportation facilities—particularly roads and trucks—improved, rail- 
roads ceased to be an important limiting factor on livestock movement and the 
character of livestock marketing began to change. More auction markets devel- 
oped: In 1930 there were 73 posted stockyards; by March 18, 1957, this num- 
ber had increased to 439 and the Department of Agriculture estimates that 
there are at least an additional 500 stockyards still unposted which are eligible 
for posting (engaged in interstate commerce and with an area of 20,000 square 
feet or more). 


More important, there have developed throughout the country an additional 
1,400 or 1,500 country auctions and livestock markets which are engaged in in- 
terstate commerce but which are not under the jurisdiction of the Packers and 
Stockyards Act because of the size limitations in the act. Although these mar- 


** Packers and Stockyards Resume, Vol. XIII, No. 7 (P&SA, U.S.D.A., December 19, 
1975), p. 34. 
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kets are technically under the jurisdiction of the Federal Trade Commission, 
there has been no effort by the FTC to regulate trade practices on these mar- 
kets. 


Equally significant is the growth which has taken place in country buy- 
ing—buying by packers or by livestock dealers direct from the producer, with- 
out the animals going through a public stockyard or market. There was little or 
no such buying at the time the Packers and Stockyards Act became law but it is 
today a common practice in almost every part of the country and more than 40 
percent of all livestock sold moves in this manner. The Department of Agricul- 
ture has no jurisdiction over this country buying except that which is done by 
buyers for packers. 


+ * & 2 


CHANGES MADE BY THIS BILL 


From the foregoing it is obvious that the area in which the Packers and Stock- 
yards Act is designed to operate has changed so substantially since 1921 that 
the Secretary of Agriculture is today charged by the act with responsibility 
over businesses and operations which could never have been intended by the 
framers of the legislation and is, on the other hand, powerless to take any ac- 
tion in some matters which have become an important and vital part of the live- 
stock and meat packing industry. The bill reported herewith is a committee bill, 
drafted by the committee following extensive hearings on this matter. It is de- 
signed to amend the Packers and Stockyards Act so as to make it once again an 
effective instrumentality for the regulation of the livestock and meatpacking 
industry and for the protection of both producers and consumers. Specific 
changes are made in the act to meet the problems outlined above. These 
changes are: 


ene ££ ¢ 


(5) The Secretary of Agriculture is given jurisdiction over all livestock 
marketing involved in interstate commerce including country buying of live- 
stock and auction markets, regardless of size. 


Notwithstanding the drastic changes in livestock marketing since 
1921, and the competition now afforded by some 2,000 auction stock- 
yards, I believe that it is still in the public interest to regulate stockyard 
rates. Based on discussions with leading livestock marketing experts 
throughout the United States from December 1962 to January 1971, 
during which time I was administrator of the Packers and Stockyards 
Act regulatory program, I believe that stockyard rates would double in 
the absence of rate regulation, thereby substantially increasing market- 
ing costs, to the detriment of producers and consumers. But neither 
respondents’ view nor my view in this respect is of any consequence 
since Congress decided in 1921 that it is in the public interest to regulate 
stockyard rates, and reaffirmed and extended that decision in 1958. 
Only Congress can alter that decision. 


Respondents’ argument that auction markets are not “natural 
monopolies” should be addressed to congress—not here. Congress’ power 
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to regulate commerce is broad enough to authorize the rate provisions of 
the Act, as applied to respondents. 


II. Ratemaking Principles Applicable to Auction Stockyards. 


Here, as in Giles Lowery, respondents challenge the Department’s en- 
tire procedure for determining rates at auction stockyards because the 
Department does not follow the traditional public utility ratemaking 
procedure, which consists of determining a utility’s rate base and the 
reasonable rate of return which the utility owners are entitled to earn on 
the rate base, after allowance for reasonable operating expenses, 
depreciation and taxes. The Department follows that traditional public 
utility ratemaking procedure for terminal stockyards, but not for auc- 
tion stockyards, in view of the great differences between terminal stock- 
yards and auction stockyards. 


The owners of a terminal stockyard provide the land, buildings and fa- 
cilities where livestock are bought and sold. The selling function is per- 
formed by independent market agencies which sell livestock by private 
treaty in pens and office space assigned by the stockyard company. The 
owners of large terminal stockyards invest millions of dollars in the 
stockyards. For example, the rate base for the St. Paul terminal stock- 
yard was $5.1 million (In re St. Paul Union Stockyards Company, 21 Agr 


Dec 1216, 1315 (1962) ). The terminal stockyard owners’ entire income 
depends on the return allowed on their investment in the stockyard. 
From the standpoint of the source of their income, terminal stockyard 
owners are analogous to the owners of railroads, electric companes and 
other large public utilities. Accordingly, the Department follows the 
traditional ratemaking procedure of establishing a rate base for the 
terminal stockyards and a rate of return which the owners are entitled 
to earn on the rate base, after allowance for reasonable operating ex- 
penses, depreciation and taxes. 


On the other hand, the investment in an auction stockyard is generally 
less than $50,000, or only 1% or 2% of the investment in the large 
terminal stockyards. The great majority of the auction market owners 
actively work at their auction markets, and a large part of their stock- 
yard income comes from the allowance computed by the Department for 
a working owner. From the standpoint of the source of their income, 
working auction owners are analogous to owner-operators of individual 
taxicabs. Since respondents all have working owners, the ratemaking 
principles set forth herein (and in Giles Lowery) apply only to auction 
stockyards with working owners. There is no need (and it would not be 
appropriate) to consider whether any different ratemaking principles 
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would apply to the relatively few auction markets in the country which 
do not have working owners. ” 


In St. Joseph Stock Yards Co. v. United States, 298 U.S. 38, 49, in- 
volving a $3.7 million terminal stockyard (298 U.S. at 55), the Court 
stated (298 US. at 49): 


The question is not one of fixing a reasonable charge for a mere personal 
service subject to regulation under the commerce power, as in the case of 
market agencies [at a terminal stockyard] employing but little capital. * * * 
Here, a large capital investment is involved and the main issue is as to the al- 
leged confiscation of that investment. 


Auction market owner-operators resemble market agencies at a 
terminal stockyard (where a large part of their income results from “per- 
sonal service”) more nearly than they resemble owners of a terminal 
stockyard (where 100% of their stockyard income comes from the return 
on their investment). This “personal service” aspect of auction market 
owner-operators compels the use of ratemaking principles quite differ- 
ent from those used generally in public utility ratemaking proceedings. 


Another significant difference between terminal stockyards and auc- 
tion stockyards is that there has never been a problem in this country of 
two competing terminal stockyards being built in the same city or within 
a few miles of each other. Hence there has never been a problem result- 
ing from the construction of too many terminal stockyards. 7* On the 
other hand, there have been serious problems in some areas of the 
country resulting from the construction of too many auction stockyards. 
It is not unusual in some areas to have two auction stockyards in the 
same town, and perhaps six or eight auction stockyards, or more, within 
less than an hour’s drive away. * 


It is important to note that anyone is free to build a stockyard 
wherever or whenever he pleases. No franchise or certificate of public 
convenience and necessity is required (see 9 CFR 203.8 (e) ). The Secre- 


22 This should not be construed as an indirect suggestion that different principles would 
apply—but simply as an expression of the fact that no consideration is being given in this 
case to the question of rates at an auction market where the owner does not work at the 
market. 

23 However, as the livestock industry has changed over the years, about half the terminal 
stockyards in operation in 1922 have ceased operations (e.g., Chicago) or converted to an 
auction market (e.g., Denver). See Packers and Stockyards Resume, Vol. XIII, No. 7 
(P&SA, U.S.D.A., December 19, 1975), p. 34. 

2* For example, in a recent Packers and Stockyards Act case which I decided, In re Over- 
land Stockyards, Inc., 34 Agr Dec 1808 (decided December 23, 1975), the record shows 
that there were two auction stockyards located in the same town, and five other auction 
stockyards within 25 miles. 
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tary is required to “post” every stockyard which is built irrespective of 
whether or not it is needed (7 U.S.C. 202), and to register every “market 
agency” who chooses to operate an auction stockyard (7 U.S.C. 201, 203). 
(Similarly, no governmental permission to cease operating a stockyard is 
required). 


In Giles Lowery, reference was made to a study published by Texas A. 
& M. University in 1966, which concluded that “from the standpoint of 
operational efficiency, there are too many auctions in operation in 
Texas” (CX 73, p. 3). ?° Specifically, the study concluded that 37% of all 
Texas auction markets were submarginal or marginal in efficiency 
because of the small volume of livestock they handled (id. at p. 2). The 
study concluded that the “prospect of auctions solving the efficiency 
problems of small markets through general increases in volume do not 
appear bright” ((bid.). The study explained why speculative capital has 
been available to invest in auction markets even in fringe areas of 
potential profitability as follows (id. at pp. 11-12): 


One of the primary determinants of whether a livestock market will be lo- 
cated in a town or community is pressure from local business and community 
leaders. In smaller communities particularly, an auction is considered to have 
an economic influence well beyond its contribution to the general sales base. 


An auction market draws business to a community. Receipts from the sale of 
livestock are often banked and spent in the community where the auction is lo- 
cated. A multiplier effect from the primary source of income results in con- 
tinued transfer of money within a community, giving a greater impact upon the 
economic activity than just the initial amount of money introduced into the 
community. 


This anticipation of economic side benefits has caused many auctions to be 
started in areas already adequately served by facilities in nearby communities. 
Also it probably has been responsible for auctions being established in areas 
that do not have potential marketing volumes to support adequately a market 
of efficient size. 


There appears to be adequate speculative capital available to establish 
markets in even the fringe areas of potential profitability. Many of these 
markets must be refinanced one or more times as the original owners find they 
cannot be operated profitably. The ready availability of both capital and 
potential auction operators has kept the number of markets fairly constant dur- 
ing the past several years, even though many locations have proven unprofit- 
able. 


*> The Texas A. & M. study is authored by Charley V. Wootan, Associate Executive Of- 
ficer, Texas Transportation Institute, and John G. McNeely, Professor, Department of 
Agricultural Economics and Sociology, Texas A. & M. University. It is titled: Factors Af- 
fecting Auction Market Operating Costs (B-1056, October 1966). It is included as an ex- 
hibit in the present record (CX 73). 
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The problem of high unit costs and inefficiency because of too many 
auction stockyards is not, of course, limited to Texas. See Williams and 
Stout, Economics of the Livestock-Meat Industry (1964), p. 254; Fowler, 
The Marketing of Livestock and Meat (1961), p. 298; Marketing 
Slaughter Cows and Calves in the Northeast: Present System-Alterna- 
tives for Improvement, Preliminary Report 14, FCS, USDA (1976), pp. 
12-17, 22. 


Obviously, it is not in the public interest to have too many stockyards 
in an area. As stated in the Texas A. & M. study referred to above (id. at 
pp. 3, 5): 


The continuing large number of high cost, inefficient small-volume firms is 
evidence of considerable overinvestment in livestock auction markets. This 
overinvestment in plant, equipment, labor and associated marketing expenses 
results in a much higher social cost of auction operations than would exist with 
fewer firms having higher volumes and lower unit costs. 


ee oF 


Overcapacity and its resulting inefficiencies are important to the public in 
general as well as to the operators of the markets and to livestock producers 
who use those facilities. 


ewes 


He [i.e., the livestock producer] may be subject to indirect losses, though, that 
are less noticeable but potentially greater in size [than from higher marketing 
charges]. These occur when either excessively small market size or high unit 
costs restrict the auction in its market performance. 


Unnecessary marketing expense resulting from too many stockyards 
injures producers and consumers * since “{e]xpenses incurred in the 
passage through the stockyards necessarily reduce the price received by 
the shipper, and increase the price to be paid by the consumer” (Stafford 
v. Wallace, 258 U.S. 495, 515). ?” 


*° Judge Palmer concluded that the effect of auction rates and charges on beef prices is in- 
significant because the principal purchasers of cattle and calves at auction markets are 
farmers seeking replacement or feeder animals (Initial Decision, pp. 15-16, 40). He over- 
looks the fact that increased marketing costs as to such animals might affect the price paid 
months later by packers purchasing fed cattle away from auction markets. But even if 
farmers could not (months later) pass on unreasonable auction market costs, it is not in the 
public interest to permit unreasonable marketing costs to increase the spread between the 
prices received by farmers and the prices paid by consumers. 

27 Another problem resulting from too many stockyards in an area is that the auction own- 
ers, in an effort to maintain adequate volume to attract buyers, may engage in extensive 
dealer operations to personally bring sufficient livestock to the market to attract buyers. 
Where a number of auction owners in the same area are engaging in this practice, it may 
result in the same animals moving through several auction markets during a period of a 





CENTRAL ARKANSAS SALE, ET AL. 619 
Cite as 37 A.D. 570 


In these circumstances, livestock sellers and consumers should not be 
burdened with stockyard rates sufficiently high to insure that every auc- 
tion market owner will be able to pay all of his reasonable expenses and 
make a reasonable return on his rate base. The cases holding that it is a 
confiscation of property in violation of the due process clause of the 
Fifth Amendment to the Constitution to establish a stockyard rate that 
does not yield a reasonable return on the owners’ rate base, after reason- 
able expenses, involve terminal stockyards (Denver Stock Yard Co. v. 
United States, 304 U.S. 470, 475; St. Joseph Stockyards Co. v. United 
States, 298 U.S. 38, 49). The holdings in those terminal stockyard cases 
should not be extended to auction stockyards as to which the facts and 
public interest are essentially different. ** 


In view of the significant differences between auction stockyards and 
other public utilities, including terminal stockyards, the rate base-rate of 
return procedure followed as to other public utilities is not appropriate 
for use (except in a very limited respect, discussed below, relating to the 
allowance for buildings and equipment) in auction stockyard rate 
proceedings. Accordingly, it is not appropriate in an auction stockyard 
rate proceeding to determine by the use of a rate base and rate of return 
formula whether the permitted rates confiscate property in violation of 
the due process clause of the Fifth Amendment to the Constitution. 


But even in those public utility proceedings where it is appropriate to 
determine whether the rates are confiscatory because a reasonable re- 
turn, after expenses, is not allowed on the rate base, it is recognized that 
the rights of the public must be considered. And, in particular circum- 
stances (e.g., where there is lack of adequate volume), the public interest 
requires and justifies the fixing of public utility rates that are not as 
high as would ordinarily be fixed under the customary ratemaking prin- 
ciples. 


few days, which results, of course, in undue stress to the animals and unnecessary market- 
ing expenses. In addition, the unnecessary proliferation of auction markets requires an in- 
creased number of buyers to cover the increased number of markets, which adds further 
unnecessary marketing expenses. 

** Although complainant has not attempted to set rates for any of the respondents at a 
level which would force any of them out of business because of inefficient volume, in case 
of a change in complainant’s position in the future, it is important to recognize that com- 
plainant is not required to fix non-confiscatory rates for every auction market. Moreover, 
since a large portion of an auction stockyard owner’s return is based on personal service, 
and the return on his investment is only a small fraction of his total return from the stock- 
yard, the respondents’ reliance on cases involving traditional ratemaking principles is mis- 
placed. 
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It cannot, however, be laid down as an absolute rule, that in every case, a 
failure to produce some profit to those who have invested their money in the 
building of a road is conclusive that the tariff is unjust and unreasonable, be- 
cause this may be the result of wasteful or extravagant management; the con- 
struction may have been at a time when material and labor were at the highest 
price, so that the actual cost far exceeds the present value; or the road may have 
been unwisely built in localities where there is not sufficient business to sustain 
a road. Likewise, if by reason of its ill-advised contracts with other carriers 
rates fairly equivalent to the value of the services rendered fail to yield a fair re- 
turn, the carrier must bear the loss. It is well established, therefore, that a cor- 
porate carrier cannot, as of right, and without reference to the interests of the 
public, realize a given percent on its capital stock, since stockholders are not the 
only persons whose rights or interests are to be considered (footnotes 
omitted). *° 


[R]ates are not necessarily confiscatory although they do not pay a reasonable 
return on the investment, since the plant may have been constructed on too 
large a scale. *° 


The interest both of the public and of the utility should be considered, but it is 
not always possible to do full justice to both, and where this is the case, the 
rights of the public must prevail. *! 


The applicable rule was stated in a concurring opinion by Mr. Justice 
Black, Mr. Justice Douglas and Mr. Justice Murphy in Federal Power 
Commission v. National Gas Pipeline Company, 315 U.S. 575, 607-608, 


as follows: 


The consumer interest cannot be disregarded in determining what is a “just 
and reasonable” rate. Conceivably, a return to the company of the cost of the 
service might not be “just and reasonable” to the public. The correct principle 
was announced by this Court in Covington & Lexington Turnpike Co. v. Sand- 
ford, 164 U.S. 578, 596: “It cannot be said that a corporation is entitled, as of 
right, and without reference to the interests of the public, to realize a given per 
cent upon its capital stock. When the question arises whether the legislature 
has exceeded its constitutional power in prescribing rates to be charged by a 
corporation controlling a public highway, stockholders are not the only persons 
whose rights or interests are to be considered. The rights of the public are not 
to be ignored. It is alleged here that the rates prescribed are unreasonable and 
unjust to the company and its stockholders. But that involves an inquiry as to 
what is reasonable and just for the public. If the establishing of new lines of 
transportation should cause a diminution in the number of those who need to 
use a turnpike road, and, consequently, a diminution in the tolls collected, that 
is not, in itself, a sufficient reason why the corporation, operating the road, 
should be allowed to maintain rates that would be unjust to those who must or 
do use its property. The public cannot properly be subjected to unreasonable 


*° 64 Am Jur 2d, Public Utilities, § 217, p. 724. 
%° 64 AM Jur 2d, Public Utilities, § 191, p. 706. 
** 64 Am Jur 2d, Public Utilities, § 191, p. 705. 





CENTRAL ARKANSAS SALE, ET AL. 
Cite as 37 A.D. 570 


rates in order simply that stockholders may earn dividends.” ** Cf. Chicago & 
Grand Trunk Ry. Co. v. Wellman, 143 U.S. 339, 345-346; United Gas Co. v. 
Texas, 303 U.S. 123, 150-151. 


Accordingly, even if the validity of auction market rates were to be 
tested by whether they provide a reasonable rate of return on the ap- 
plicable rate base, after reasonable expenses, there is no basis for 
respondents’ contention that every auction market owner is entitled to a 
reasonable return on his rate base, irrespective of whether the market 
handles an adequate volume of livestock. 


Considering all of the facts and circumstances relating to the livestock 
industry, I held in Giles Lowery (85 Agr Dec at 288-289) that with 
respect to auction stockyards the due process clause of the Fifth Amend- 
ment to the Constitution requires rates that produce sufficient revenue 
to enable a prudently managed auction stockyard to remain in business 
only if (i) the auction stockyard handles a sufficient volume of livestock 
to be a reasonably efficient livestock market; ** and (ii) the investment in 
the auction stockyar1 was prudent (i.e., see the quoted material refer- 
enced by footnotes 29 and 30 above). (Under this standard, which does 
not guarantee the survival of inefficient markets, the Department could, 
if it desired, determine just and reasonable rates on an area basis, based 
on investment and expense data determined to be prudent and reason- 


able). 


Where the criteria in the preceding paragraph are met, the complain- 
ant discharges its duty to an auction stockyard owner and treats the 
ratepayers fairly where the rates are set at the lowest level that will 
provide revenue sufficient for (i) all of the market’s operating expenses 
prudently and economically incurred; (ii) an annual charge for de- 
preciation based on the expected life of the stockyard; (iii) taxes imposed 


32 The Convington & Lexington Turnpike decision quoted from above continues (164 
U.S. at 597): “If a corporation cannot maintain such a highway and earn dividends for 
stockholders, it is a misfortune for it and them which the Constitution does not require to 
be remedied by imposing unjust burdens upon the public.” 


38 The study published by Texas A. & M. University, referred to above, considered markets 
handling 15,000 animal units “inefficient” and “submarginal,” and markets handling less 
than 25,000 animal units “at a disadvantage from the standpoint of efficiency and * * * 
only marginal” (CX 73, p. 2; see, also, CX 72, pp. 86-99, 103-104, in which it is stated that a 
“30,000-unit market is recommended as a minimum reasonable size” (id. at 104) ). “Auc- 
tions handling 20,000 to 30,000 animal units are on the borderline [of efficiency]” (Market- 
ing Slaughter Cows and Calves in the Northeast: Present System-Alternatives for Im- 
provement, Preliminary Report 14, FCS, USDA (1976), p. 14). However, complainant has 
not attempted to implement the holding in Giles Lowery that auction rates may lawfully be 
set at a level which would enable only stockyards handling sufficient volume to be reason- 
ably efficient to survive. 
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on the stockyard; (iv) interest on debt prudently incurred; and (v) a rea- 
sonable return to the owner for his prudent investment and personal 
services (considering as a unit all of the income received from the stock- 
yard, including allowances for a working owner, owner’s management, 
interest on working capital, return on buildings and equipment, use of 
land, and that portion of the operating margin which is reasonably ex- 
pected to be available for the owner’s personal use at the time). ** Cf. Jn 
re St. Paul Union Stockyards Company, 21 Agr Dec 1216, 1291 (1962); 
Federal Power Commission v. Hope Gas Co., 320 U.S. 591, 605; 64 Am 
Jur 2d, Public Utilities, § 135. 


One reason why small, inefficient auction markets continue to operate 
is that they “provide operators with their best employment opportunity” 
(Marketing Slaughter Cows and Calves in the Northeast: Present Sys- 
tem-Alternatives for Improvement, Preliminary Report 14, FCS, USDA 
(1976), p. 22). Complainant’s rate policy, which is based on a market’s ac- 
tual expected volume rather than an efficient volume, encourages small, 
inefficient markets to continue to operate. 


However, if the criteria set forth above were followed in setting auc- 
tion market rates, they would be constructed on the basis of the receipt 
by the market of at least 30,000 animal units. Under this principle, e.g., 
the rates constructed by complainant for Travis McGee, whose antici- 
pated volume for 1976 is only 20,247 animal units (Finding 91, supra), 
would be reduced by about one-third. Over a period of time, such a policy 
would, of course, drive the small, inefficient auctions out of business. I 
believe that would be in the public interest, and such a policy should be 
implemented (perhaps over a period of time). But that is a major 
“political” type of decision that should not be made by a career official 
such as the Department’s Judicial Officer. Accordingly, I will acquiesce 
in the setting of rates which I believe are unreasonably high. 


Ill. Base Period and Anticipated Volume. 


The complainant’s rate analysis is based on its analysis of the respond- 
ents’ annual reports for calendar year 1974, which contained the latest 
figures then available. In the event of litigation, it is not practical to 
keep updating the relevant cost data. In re Giles Lowery, 35 Agr Dec 
267, 292-294 (1976), appeal pending. In the case of In re St. Paul Union 
Stockyards Co., 21 Agr Dec 1216, 1225 (1962), a “cut-off” date of Oc- 
tober 31, 1957, was established because it was found “impracticable to 
keep revising the evidence adduced so as to have it current as of the con- 


** The omission of “ability to attract capital” is deliberate since, as shown above, a major 
problem in the livestock auction industry is that too much capital is attracted, even to 
marginal markets. 
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clusion of the proceeding.” The case was decided five years later. The 
Judicial Officer stated in that case (21 Agr Dec at 1225): 


It was recognized, of course, that the record would not be wholly reflective of 
current conditions at the time of the issuance of the final order in the proceed- 
ing, but it was believed desirable to obtain a resolution of the sharp conflict be- 
tween the parties as to the basic concepts and principles which should govern 
the determination of such matters as (1) the property of respondent that should 
be considered used and useful for the rendition of stockyard services and in- 
cluded in the rate base, (2) the valuation of such property and the allowance for 
working capital upon which respondent is entitled to earn a fair return, (3) the 
rate of return respondent is entitled to earn, (4) the amounts allowable for re- 
pairs and depreciation, and (5) other expenses allowable in the furnishing of 
stockyard services. 


No challenge is made by respondents as to the use of the calendar year 
1974 as the base period (see Respondents’ Brief, p. 26). 


After complainant determined that respondents’ proposed increases 
were unjust, unreasonable and discriminatory, complainant constructed 
a tariff to produce reasonable rates based on complainant’s estimate of 
the volume to be received by each respondent in calendar year 1976. 
Here, again, complainant was using the most recent data then available. 


It is practical and easy to use the most recent volume data, and it is 
necessary and appropriate to use the most recent volume data because 
ratemaking looks to the future. Ratemaking is “largely an exercise in 
prophecy.” United States v. Morgan, 313 U.S. 409, 415. “[Rjatemakers 
must be prophets of the future as well as historians of the past” 
(Williams v. Washington Metropolitan Area Transit Comin, 415 F.2d 
922, 928 (C.A. D.C.), certiorari denied, 393 U.S. 1081. * 


Moreover, since livestock production is cyclical, with some periods of 
decreasing volume and other periods of increasing volume, to fail to use 
the most recent volume data would, at times, result in setting rates too 
low. 


It is only in the case of litigation that there is a serious time lag be- 
tween the most recent cost data and the most recent volume data; and 
this time lag creates no actual problem because during the interval be- 
tween the filing of the final Decision and Order and the effective date 
thereof, respondents can easily file applications for increased rates 
based on more recent data, and the applications will be acted upon by 
complainant before the effective date of the Order. See Jn re Giles 
Lowery, supra, 35 Agr Dec at 294; Federal Power Commission v. Hope 
Gas Co., 320 U.S. 591, 615. 


8° Judge Palmer’s proposed rates are higher than complainant’s proposed rates primarily 
because he used the base year volume data rather than the most recent volume data. 
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IV. Allowances in Lieu of Actual Expenses. 


Respondents contend that the complainant’s ratemaking procedure is 
invalid because complainant substitutes allowances based on national 
averages for actual expenses, which procedure allegedly fails to reflect 
local conditions at each market. However, as shown in Finding 1, supra, 
about 60% to 65% of a market’s actual expenses are generally accepted 
by complainant as reasonable and necessary. Hence 60% to 65% of a 
market’s Total Reasonable Revenue Requirement is determined entirely 
by local conditions. ; 


Complainant substitutes allowances for actual expenses with respect 
to only four categories of expenses, viz., (i) interest on working capital; 
(ii) owner’s compensation (as worker and/or manager); (iii) business get- 
ting and maintaining; and (iv) bad debts. 


The allowances for the first three categories of expenses just referred 
to are based on the volume of livestock at the individual market, and the 
bad debt allowance is based on the value of livestock at the individual 
market. Hence each of these allowances reflects local conditions. (As 
shown in section V of the Conclusions, infra, the other allowances simi- 
larly reflect local conditions.) 


Complainant’s use of certain allowances in lieu of actual expenses was 
expressly approved in In re Giles Lowery, supra, 35 Agr Dec at 294-297. 
Judge Palmer erred in believing that Giles Lowery afforded the allow- 
ances only “probative value;” and he erred in believing that an audit or 
appraisal of an individual market is necessary before the allowances may 
be used even to that limited extent (Initial Decision, p.72). Judge Palmer 
erroneously thought that complainant’s substitution of allowances for 
actual expenses in this proceeding was a departure from prior cases; but 
the practice has been followed, and approved, for decades. Giles Lowery 
held that complainant properly substituted allowances for certain ex- 
penses irrespective of the actual facts that were revealed by audit. 


Similarly, in Tagg Bros. v. United States, 280 U.S. 420, 440-442, the 
Court affirmed the Secretary’s rate determination under the Packers 
and Stockyards Act “based upon an assumed cost of the service [includ- 
ing owner’s compensation and business getting and maintaining ex- 
penses] which disallowed expenses actually incurred” (280 U.S. at 441). 
Complainant’s substitution of reasonable allowances for an owner’s de- 
termination of his own worth is also supported by United Gas Co. v. 
Texas, 303 U.S. 123, 148-151, concurring opinion by Mr. Justice Black; 
A.T.&T. Co. v. United States, 299 U.S. 232, 239; Western Distrib’g Co. 
v. Comm’, 285 U.S. 119, 125-127; and Chicago &c. Railway Co. v. 
Wellman, 143 U.S. 339, 345-346. 


The Secretary’s determination of a reasonable allowance in lieu of 
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actual Business Getting and Maintaining expenses was also approved in 
Acker v. United States, 298 U.S. 426, 430-431. In Acker, as in the 
present case, the “contention is that the amount to be expended for these 
[Business Getting and Maintaining] purposes is purely a question of 
managerial judgment” (298 U.S. at 430). However, the Court held in 
Acker (298 U.S. at 430-431): 


But this overlooks the consideration that the charge is for a public service, 
and regulation cannot be frustrated by a requirement that the rate be made to 
compensate extravagant or unnecessary costs for these or any purposes. We are 
not persuaded that the conclusions as to proper allowances on this head were 
without substantial support in the record. 


Similarly, in United States v. Morgan, 313 U.S. 409, the Court held: 


[S]ince the Secretary is the guardian of the public interest in regulating a 
business of public concern it is not for him merely to reflect the items on a prof- 
it and loss statement. He must consider whether these represent services which 
properly should be charged to the public. * * * [The Secretary is] not merely a 
bookkeeper posting items into a ledger. Rates to which these public agencies 
were entitled were not to be derived merely from their expenditures and actual 
income. 


In Tagg Bros., supra, the Court affirmed the Secretary’s rate order 
notwithstanding the fact that the Secretary removed bad debts as an ex- 
pense, and made no allowance whatever for bad debts (280 U.S. at 441- 
442). A fortiori, an allowance for bad debts based on the industry aver- 
age bad debt experience is valid. 


Hence the overall attacks on complainant’s allowance system by re- 
spondents and Judge Palmer are without merit. Similarly, as shown in 
the following subsections, the specific amounts of the allowances are 
reasonable. 


A. Owner’s Compensation. 


Complainant’s basic allowance for a working owner of an auction 
stockyard provides 50¢ per animal unit on the first 20,000 units sold at 
the market, 25¢ per unit on the next 20,000 and 5¢ per unit for each 
unit over 40,000. On cattle, one horse or one mule equals one animal 
unit under this formula; a hog equals one-third of a unit; and a sheep 
equals one-fourth of a unit. ** The result obtained is tested for reasona- 


*6 An “animal unit factor for horses of 2 would be better than 1” (CX 72, p. 27), but this 
would not significantly affect the results nationwide (ibid.), or in this proceeding. Giving 
horses a factor of 2 would make no change in the computations for Major Lewis or Travis 
McGee, and would increase the Total Reasonable Revenue Requirements for Bill and Lois 
Rice and Central Arkansas by about $75 and $141, respectively. 
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bleness by comparing it with local guidelines, such as the highest salary 
paid to hired auction market employees in the area. 


The concept of the animal unit was devised because the cost associated 
with the sale of different species varies according to the species; but 
revenue analysis requires consistent treatment of all livestock sold at a 
market. The formula for converting total livestock received to animal 
units was supported by a statistical analysis by Dr. Everett O. Stoddard, 
an Agricultural Economist for complainant (CX 72, pp. 24-27). 


The 20,000 break in the compensation formula derives from In re Mar- 
ket Agencies at Sioux City Stock Yards, 9 Agr Dec 4, 92 (1950), where it 
was found that 20,000 units is a reasonable yearly sales volume for one 
cattle salesman, although some salesmen can sell twice that number, or 
more. Of course, there are no cattle salesmen at an auction market, but 
complainant analogizes one cattle salesman to one working owner. 


The 40,000 break is based on the concept that above this point addi- 
tional people probably will have to be hired to accomplish the task. The 
5¢ per unit compensation on sales above 40,000 per year is designed to 
give the working owner some incentive to increase his volume (Tr. 32-33, 
182-186). 


The Sioux City case, supra, holds that the allowance for a working 
owner should be no greater than the going rate for the work that the 
owner actually performs; that is, the allowance should equal the amount 
for which the market could hire a third party to perform the job. Com- 
plainant’s present formula for computing a working owner’s allowance 
was adopted in 1970, and is reviewed continuously. Mr. Jack W. Brinck- 
meyer, Chief of complainant’s Rate Branch, testified that the formula 
still provides more than adequate compensation for a market’s working 
owner. It generally provides twice as much revenue as the cost of hiring 
an auctioneer, who is the highest paid employee at an auction market 
(Tr. 182-186, 229). 


The allowances provided each respondent as a working owner were as 
follows (Figs. 1-4, supra): 


Major Lewis $16,758 
Central Arkansas Auction Sale, Inc. 8,612 
Travis McGee 8,677 
Bill and Lois Rice 7,691 


However, in only one instance did complainant have to disallow any 
reported salary expense prior to providing an allowance because the non- 
corporate respondents did not itemize individual owner compensation in 
terms of salaries and separate withdrawals of profits (CXs 5, 7, and 8). 
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The corporate respondent, Central Arkansas Auction Sale, Inc., did re- 
port the following salary expenses for each officer/owner (CX 6, Sec. 12, 
p. 7): 


Robert L. Gregory President $ 5,562.88 
Sherman Durham Vice President 3,895.98 
Mrs. Roy R. Chaney Sec. Treas. 3,895.99 


Total $13,354.85 


This corporate respondent failed to report in its 1974 annual report 
what labor its officers performed on sale day. However, Mr. Sherman 
Durham testified that he acted as auctioneer on sale day (Tr. 646). In 
this respondent’s annual report for the base year 1974, each officer was 
reported to have devoted 100% of his time to the auction market activity 
and none to any dealer or other activity. Correspondingly, the salary re- 
ported was claimed as relating exclusively to auction market activity. 
However, Mr. Durham admitted on cross-examination that he was also 
employed by respondents Bill and Lois Rice in the capacity of auctioneer 
(Tr. 654). The 1974 annual report for Bill and Lois Rice (CX 8) shows 
that Mr. Durham was paid an average of $35.69 per sale day, or a total 
of $1,820, for performing the same function for which he was given a 
salary of $3,895.98 by his own firm. Complainant’s exhibit 8 also reports 
the President of the Central Arkansas Auction Sale, Inc., Mr. Robert L. 
Gregory, as a major dealer and packer-buyer at that auction market (CX 
8, section 14-A&B, p. 8). Hence the record does not support the claim in 
the corporate respondent’s annual report that its officers devoted 100% 
of their time to auction market activity. 


The foregoing facts demonstrate why complainant must provide an al- 
lowance in lieu of any reported owner or officer salary expenses. Such 
expenses are not fixed as the result of arm’s-length bargaining and, 
therefore, cannot be accepted as being equivalent to what the owner or 
officer would have to pay to hire an employee to perform equivalent 
work at the market (CX 72, pp. 28-29). 


The principle of substituting an allowance for owners’ and officers’ 
salaries was supported by respondent’s expert, Dr. Pickett (Tr. 590-591). 
Although Dr. Pickett challenged the specific amounts of complainant’s 
working owner allowance (Tr. 592), his challenge was based on a misun- 
derstanding of complainant’s procedure. He assumed that the allowance 
for a working owner was judged to be reasonable by complainant solely 
on the basis of a national analysis, and questioned the propriety of such 
a procedure. That question need not be determined here since complain- 
ant does not simply replace (or provide, if not claimed) a salary expense 
for work performed without giving full consideration to reliable local 
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guidelines. The basic guideline followed in this proceeding was the high- 
est salary paid a hired employee without ownership interest; namely, the 
auctioneer at Major Lewis’ market, Mr. Roger Williams, who was paid 
$7,980 (CX 5, Sec. 13; Tr. 179). Additional guidelines or standards were 
also provided by markets handling fewer animal units: 


Amount Paid 


Respondent Employee (base year) 

Bill Rice and Lois Rice Sherman Durham $1,820 (CX8,Sec. 13) 
(Hired auctioneer) 

Central Arkansas Auction Joe Yarbrough $4,200 (CX6, Sec. 13) 

Sale, Inc. (Ringman) 

Travis McGee Walter Millsaps $1,535 (CX 7, Sec. 13) 
(Hired Weighmaster) 
Roger Williams $3,190 
(Hired Auctioneer) 


Based on the substantial testimony provided by witnesses for com- 
plainant as to the reasonableness of the allowances provided for work 
performed by owners or officers, and the failure of respondents to pre- 
sent meaningful contrary testimony, I conclude that the allowances pro- 
vided respondents are at least sufficient to fully compensate the owners 
or officers for the work they performed at the market. 


Added to the allowance for a working owner or officer is an allowance 
to compensate for management of the market. The allowance for man- 
agement is based on 6.25¢ per animal unit, and is allowed irrespective of 
whether the owner works at the market, but not if he has a paid mana- 
ger. 


The 6.25¢ figure derives from the Sioux City case, supra (9 Agr Dec 4, 
99), where such amount was deemed reasonable. In 1970, in order to 
determine whether the allowance was still reasonable, complainant sur- 
veyed markets having pure management costs, that is, markets having 
managers performing no other function. That survey indicated that 
management costs averaged 5.8¢ per animal unit sold. In other words, 
the survey indicated 6.25¢ per animal unit is generous (Tr. 34-35, 182- 
190; Giles Lowery, supra, 35 Agr Dec at 297). The amount of the allow- 
ance, which is reviewed continuously, was last reviewed in 1973 or 1974 
(Tr. 183). 


In determining the reasonableness of the allowances for an owner’s 
work and management, an important consideration is the fact that own- 
ing and managing a market is generally not a full-time occupation. Most 
markets have a livestock sale only one day a week. In addition to work- 
ing at that sale, many owners operate livestock dealer and other business 
activities, and some operate two or more auction markets. 
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Considering all of the circumstances, if complainant’s allowances for 
compensation as the owner and manager of a market are in error, the 
error is in respondents’ favor. *” 


An obvious shortcoming of complainant’s allowances for an owner’s 
work and management is that they provide the same rate irrespective of 
the quality of the work or the extent of the owner’s effort. ** However, 
this shortcoming is partially diminished since the owner’s actual com- 
pensation is based on the market’s volume; and it is likely that increased 
effort or excellence of effort will result in greater volume, and thus 
greater compensation. But even with this shortcoming, the allowance is 
superior to a determination by a market owner as to his worth. 


B. Interest. 


Complainant properly removes any reported interest expense since in- 
terest expense should be borne by the market owner rather than the rate 
payers. Moreover, interest expense must be removed to prevent double 
compensation to the market owner. As stated by Mr. Brinckmeyer (Tr. 
24-25): 

A. The amount shown for interest in the annual report is deducted com- 
pletely. The concept in rate regulation is that the interest paid should not be 
paid by the rate payers that use the service but should be paid by the owners or 
stockholders of the market. Interest needed to service the debt and provide 
working capital is allowed later on in our analysis. If additional interest is re- 
quired by the market operator, it should be a part of the expenses paid by the 
owner or the stockholders and not the rate payer. 


Q. If you did accept interest and not remove it, what would be the practical 
effect of so doing? 


A. If we didn’t remove interest and left it in the analysis and continued to 
provide a return on the investment and a return on the working capital, the rate 
payer would be paying that interest expense twice. 


Respondents’ rate expert, Dr. Pickett, objected to the exclusion of in- 
terest; but he erroneously thought that complainant “only give[s] him a 
return on that portion of the barn that he finances with common equity” 
(Tr. 605). Actually, complainant provides a return on the total value of 
the market’s buildings and equipment. 


Only two of the respondents, Major Lewis and Bill and Lois Rice, re- 
ported any interest expense. The $2,843 reported by Bill and Lois Rice 
as interest expense, which complainant removed (Fig. 4, line 2), was paid 


57 Respondents’ contention that the owners’ allowances do not compensate them for 
guaranteeing payment to consignors overlooks the “bad debt” allowance. 
38 However, if a working owner performs functions greatly in excess of a normal working 
owner’s functions, the allowance for a working owner would be increased. 





630 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 37 A.D. 570 


on debt incurred to construct the market’s facilities (Tr. 570). Hence the 
return they get on their building and equipment offsets that interest ex- 
pense. In the case of Major Lewis, an interest expense item of $8,262 
was reported and removed (CX 5, Sec. 7; Fig. 1, line 2). No testimony 
was presented as to the use of the debt upon which such interest was 
paid. Furthermore, this respondent did not present any testimony in 
regard to its operations or any of the adjustments made by complainant. 
Hence complainant’s prima facie showing that interest expense should 
be removed was not overcome by either respondent. 


After removing interest expense, complainant adds an allowance for 
interest on working capital equal to 1.25¢ per animal unit sold during 
the base year, unless an audit demonstrates that the funds available to 
the market from rate payers make it unnecessary to borrow working 
capital (Tr. 36-37). All four respondents in this proceeding received the 
allowance for interest on working capital. Complainant’s allowance for 
interest on working capital is adequate in view of the prompt payment 
requirements of the Act and regulations (7 U.S.C. 213; 9 CFR 
201.43 (b) ). * 


C. Bad Debts. 


Complainant’s bad debt allowance was adequately explained and 
justified by Jack W. Brinckmeyer at the hearing in this proceeding (Tr. 
25-26, 200-201). However, since his explanation of the matter was 
slightly more complete in the Giles Lowery case (and also to minimize 
my effort), the following material is lifted from the Giles Lowery deci- 
cion (35 Agr Dec at 297-299). *° 


The allowance for bad debts was computed on the basis of .0003 times 
the gross value of livestock sold by the respondent at the stockyards dur- 
ing the base period (Tr. 14, 39, 92-95, 146, 169). The allowance is in- 
cluded by complainant even if a market has no bad debts (Tr. 146). The 
rationale for the allowance was explained by Jack W. Brinckmeyer, 
Chief of complainant’s Rate Branch, as follows (Tr. 169-170): 


As Mr. Hammond testified, and I think we started making this allowance ap- 


proximately five or six years ago, at one time there was no allowance made for 
bad debts. 


They were just taken out of the formula [aJnd forgot[ten] about. 


But we realized that since the market operator was required to pay for the 
livestock when it was sold and that he had to make collections that there could 
be some losses from these activities. 


*° See, also, the 1976 prompt payment amendments to the Act (Pub. Law 94-410, § 7, 90 
stat. 1250). 


“© The Tr. references refer to the Giles Lowery record. 
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However, there again experience showed that the market operator if he had 
an extraordinary bad debt in one year this was basically his whole justification 
for trying to modify an increase in rates. 


In 1968 we surveyed the entire auction industry in the United States to 
determine the bad debt losses for the years 1965 and 1966. 


That survey showed that the bad debt loss for those two years averaged this 
.0003 in relation to the [gross] value of livestock sold. 


So it was determined that we would take out whatever bad debts were shown 
and replace them by this allowance based on the experience of the industry, 
based on the philosophy that if this amount [was] provided for rates each year 
that over a period of time that should have equaled the amount of bad debts 
that a prudent management would have at their market. 


Again, to see that our figures were still reliable and current or at least 
reliable, last year for the [years] 1972 and 1973 bad debt losses have been sur- 
veyed for the auction industry, and I don’t have the exact figures here, but I 
think in 1972 it was .00019 and in 1973 it was .0002 something. 


Both years show that the average put together that it would be less than 
.0003 so we're continuing to use that factor for our allowance for bad debts. 


For many years, the complainant removed all bad debt expenses and 
made no allowance for bad debt losses. However, in 1968 or 1969, the 
complainant began making an allowance based on the stockyard in- 


dustry’s average bad debt experience (Tr. 169). The allowance is reason- 
able. If a market operator is prudent, his bad debt experience should, 
over a period of years, be close to the industry average. If he is 
imprudent, there is no basis for making his particular shippers suffer 
the consequences of his imprudence. 


Even if a market owner suffers bad debt losses over the years greater 
than in industry’s average, without any negligence or imprudence on his 
part, there is no reason to make his shippers suffer the consequences of 
such losses. 


A market owner is not required to extend credit to any buyer. He can 
demand cash from all prchasers, or from particular purchasers who have 
not established their financial standing with the market owner. More- 
over, when credit is extended, the purchaser ordinarily pays for the live- 
stock within a week. The regulations issued under the Act require pack- 
ers, market agencies and dealers purchasing livestock to pay for such 
livestock before the close of the next business day following the pur- 
chase thereof, unless otherwise expressly agreed between the parties be- 
fore the purchase of the livestock (9 CFR 201.43 (b) ). The Department 
stated in the explanation accompanying this regulation (29 F.R. 1796): 


The purpose of the amendment is to establish a uniform rule regarding pay- 
ment for livestock purchased by packers, market agencies, and dealers con- 
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sistent with (1) the established custom that sales of livestock are on a cash 
basis, and (2) the provisions of present § 201.43 of the regulations under which 
market agencies selling livestock on a commission basis transmit or deliver net 
proceeds to shippers before the close of the next business day following the sale 
of the shippers’ livestock. 


The foregoing “prompt payment” regulation, together with the custom 
either to demand cash payment, or, more frequently, to require payment 
in a few days, results in extremely small bad debt losses in the stock- 
yards industry. 


The respondent argues that the First Bank and Trust, Lufkin, Texas, a 
banking corporation with $50 million in assets, had a bad debt experi- 
ence of one-half of one percent (Tr. 420; Appeal, pp. 10-11). However, 
banks are in the business of lending money on a long term basis whereas 
the livestock industry is essentially “on a cash basis” (29 F.R. 1796). This 
explains why the stockyards industry has a much lower bad debt experi- 
ence than the banking industry. 


If the complainant allowed bad debt losses up to one-half of one per- 
cent, the respondent could be allowed bad debt losses up to $55,000 for 
the base year ($11,000,000 x .005; Appeal, pp. 10-11). That would be 
entirely unreasonable in the stockyards industry. [End of quotation from 
Giles Lowery.] 


The reasonableness of using .0003 times the gross value of livestock 
sold during the base year was further confirmed by the auction indus- 
try’s bad debt experience in 1974, which was .00023 for the nation and 
.00027 for all Arkansas markets (Tr. 26). *? 


D. Business Getting and Maintaining. 


Business Getting and Maintaining expenses include market support 
expenses, travel, entertainment and similar expenditures (Tr. 142). 
Complainant’s allowance for Business Getting and Maintaining ex- 
penses is equal to the actual amount of such expenses during the base 
year, subject to a limit of 25¢ per animal unit sold during the base year. 
The concept of placing a limit on such expenses has been followed by the 
Department since 1922. The current limitation of 25¢ per animal unit 
was set in 1973 (Tr. 192). The reason for the limitation was explained by 
Mr. Brinckmeyer as follows (Tr. 28; see, also, Tr. 371, 401-402): 


Now, the philosophy for limiting business getting expenses is that the con- 
signors to a market should not be required to pay an unlimited amount to con- 


“' Recently enacted legislation (Pub. Law 94-410, 90 Stat. 1249), which should reduce the 
industry’s bad debt experience, might justify reducing the bad debt allowance at some 
future time. 
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vince them to use the services of the stockyard. When one firm increases their 
business-getting expenses and obtains consignments that may take the business 
from another market, he ups his expenses for business getting and gets the 
business back, if we had no limit on it, the rate payers could be paying an unrea- 
sonable amount to convince them to use the services of the market. 


The great bulk of respondents’ Business Getting and Maintaining ex- 
penses resulted from market support expenditures. Market support was 
described in Giles Lowery, supra, as follows (35 Agr Dec at 277, 302- 
303): 


Market support is the term generally used in the auction market business to 
describe the bidding by a market operator or his representative at auction 
which bidding ends in the purchase of the animal by the market. Such bids are 
placed not with the intention to purchase the animal, but rather to stimulate 
bids from other buyers. This process is entirely voluntary; many markets do not 
engage in it. 

Animals purchased through market support are either again run through the 
auction ring at the same market or transported to another market for sale. The 
market support account at a market is charged with the losses, if any, asso- 
ciated with disposing of such animals. Where applicable, these losses include 
transportation costs, feed costs and the difference between the purchase price 
at which the market bought the animal and the selling price of the animal when 
the market sold it. 


Market support purchases by a market do not occur because the market has 
guaranteed the price at which the livestock will be sold. It is unlawful for a 
stockyards to guarantee the price at which consigned livestock will be sold (9 
CFR 201.64). However, some markets, including the respondent, bid on live- 
stock, at times, hoping to stimulate further bids; but if no further bids are re- 
ceived, the market becomes the purchaser of the livestock. 


Since market support is a voluntary activity engaged in by a market, 
there is no basis for saddling rate payers with unlimited market support 
expenses. For example, Major Lewis’ market support expenses of 
$52,156 during the base year were 23% of his total expenses that year 
(Tr. 371). Complainant’s limit ($18,791 in the case of Major Lewis (Fig. 
1, line 17) )is necessary to prevent rate payers from being burdened with 
an unreasonable amount of voluntary, business getting expenses. As 
shown above, the Supreme Court has expressly approved limiting Busi- 
ness Getting and Maintaining expenses. 


V. Additional Allowances. 


A. Return on Buildings and Equipment. 


Complainant’s allowance for the return on respondents’ buildings and 
equipment during the base period is computed on the basis of 10% of the 
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original cost, when first dedicated to the public use, of the buildings (in- 
cluding improvements) and equipment, less depreciation. This is the 
only allowance under complainant’s auction market rate analysis which 
is based on a rate of return times value. The comparable allowance up- 
held in Giles Lowery, supra, was computed using 8% instead of 10% (35 
Agr Dec at 314-316). 


Respondents do not challenge the use of original cost less deprecia- 
tion. ‘*? However, respondents contend that the rate of return should be 
13% rather than 10%. 


The material from the following paragraph to footnote 44, infra, is 
taken verbatim from Giles Lowery, supra (35 Agr Dec at 314-316), up- 
holding complainant’s use of an 8% rate of return on buildings and 
equipment. ** A fortiori, complainant’s use of a 10% rate of return is not 
too low. 


There is no precedent [prior to Giles Lowery], administrative or ju- 
dicial, which gives any meaningful guideline for determining the rate of 
return to be applied to the value of a livestock auction market’s buildings 
and equipment. 


The complainant cites as a “guide” to determining the rate of return on 
buildings and equipment the case of Jn re St. Paul Union Stockyards 
Company, supra, 21 Agr Dec 1216, 1291 (1962), in which the Judicial 
Officer stated: 


We believe we shall discharge our obligations to the investor and treat the rate 
payer fairly if we provide revenues sufficient for the company to pay (a) its ac- 
tual operating expenses prudently and economically incurred; (b) an annual 
charge for depreciation based upon the expected life of the properties; (c) taxes; 
(d) interest on its debt at the rate actually paid; (e) a reasonable dividend on its 
outstanding stock; and (f) something to be added to the surplus to enable the 
company, under good management, to maintain and support its credit. 


However, that case involved a terminal stockyards, which, as shown 
above, is quite different from an auction stockyards. In the St. Paul case, 
supra, the rate base, consisting of land, buildings, equipment and work- 
ing capital, was $5,118,810 (21 Agriculture Decisions at 1315). Build- 
ings and equipment alone were valued at $3,294,167, or 64.4% of the 
total rate base (ibid.). The Judicial Officer, applying the criteria quoted 
in the preceding paragraph, concluded that the “reasonable rate of re- 
turn which the respondent is entitled to earn on the rate base, after an 
allowance for all reasonable operating expenses, depreciation, and in- 


“ For a discussion of this matter, see Giles Lowery, supra, 35 Agr Dec at 307-314. 
*S The Tr. references refer to the Giles Lowery record. 
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come taxes, is 7.75 percent” (bid.). The terminal stockyard owners’ in- 
come resulted from applying the 7.75% rate of return to the $5,118,810 
rate base (ibid.). 


But as shown above, only 4.9% of Giles Lowery’s income from the auc- 
tion market depends on the rate of return (or 9.3% if the operating mar- 
gin is not considered). Hence the rate of return was decisive as to the 
total income of the stockyard owners in the St. Paul case, but is decisive 
as to only a very small part of an auction market owner’s income. Hence 
the six criteria quoted above from the St. Paul case provide no meaning- 
ful guideline as to the rate of return to be applied to the value of an auc- 
tion market’s buildings and equipment. If relevant at all to an auction 
market, the six criteria would be useful only in determining whether the 
auction owner’s total income from the stockyards was just and reason- 
able. 


To the extent that an auction market owner used borrowed funds to 
pay for the buildings and equipment, complainant should give some con- 
sideration to the fourth criterion quoted above, viz., “interest on its debt 
at the rate actually paid.” In this case, the respondent corporation bor- 
rowed funds from the Small Business Administration at 8% annual in- 
terest (Tr. 89-92). The complainant’s 8% rate of return, therefore, allows 
respondent to service its debt. 


The complainant also cites for guidance as to the rate of return to be 
applied to the value of the respondent’s buildings and equipment the 
rate of return allowed in other regulated industries. This also is a factor 
that should be given some consideration. Recent rate cases show wide 
variations in the rates of return allowed. The majority, however, are in 
the range of 8%. The following table of rate cases was cited by the Chief 
Administrative Law Judge as representative (Initial Decision, p. 28): 


Rate of 
Company Citation Return Date of 
(%) Decision 

Utilities & Industries Corp. 100 PUR 3d 467, 474 ol 8-9-73 
South Central Bell Tele. Co. 100 PUR 3d 502, 504 3.9: 8-21-73 
Union Light, Heat & Power Co. 100 PUR 3d 518, 522 
Pacific Northwest Bell Tel. Co 100 PUR 3d 82, 103 
Capital City Water Co. 100 PUR 3d 124, 126 
Kansas-Nebraska Natural Gas Co., Inc. 100 PUR 3d 129, 138 
New England Tel. & Tel. Co. 100 PUR 3d 189, 199 


The complainant’s 8% rate of return is, therefore, consistent with the 
rates of return allowed in other regulated industries, and is just and rea- 
sonable in the circumstances of this case. 
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Respondent makes much of the case law requirement that a rate of re- 
turn for a regulated utility should be sufficient to “attract” capital. The 
point is not well-taken, however, because, as shown above in the first 
section of this Decision, the ability to attract capital is not a proper con- 
sideration in an auction stockyards rate case. But even if it were, the 
rate of return applied to the value of an auction market owner’s build- 
ings and equipment determines such a negligible portion of his total in- 
come that it could not be a serious factor in attracting capital. 


Respondent argues that a “small stockyard like this company has a 
greater risk and needs a greater return than other utilities” (Brief, Find- 
ing 14). However, no evidence was introduced to show an actual greater 
risk in the stockyards industry, whereas evidence was introduced to 
show that investment in the stockyards industry is a relatively safe in- 
vestment (Tr. 199-200). Moreover, as shown above, since the rate of re- 
turn affects such a negligible portion of an auction owner’s total income, 
even if the stockyards industry were not a relatively safe investment, 
the rate of return could not have much of an effect on the situation. * 


Respondent’s rate expert, Dr. Pickett, would have used traditional 
ratemaking principles applicable to capital intensive natural monopoly 
public utilities, and he presented expert testimony around a 13% as- 
sumed rate of return. However, as shown previously, auction market 
operators are more analogous to owner-operators of individual taxicabs 
than to capital intensive public utilities. The return on an auction oper- 
ator’s buildings and equipment is ordinarily a very minor part of his to- 
tal return from the auction stockyards, e.g., 4.9% in Giles Lowery. The 
comparable percentages for Major Lewis, Central Arkansas, Travis Mc- 
Gee and Bill and Lois Rice are 3.6%, 13.4%, 4.7% and 37.2%. *° Hence 
only in the case of Bill and Lois Rice, which is highly unusual, is the re- 
turn from buildings and equipment a large matter. 


Moreover, Dr. Pickett admitted that under his procedure, he would not 
add allowances for management or operating margin (Tr. 613). “© When 
consideration is given to the large allowances for operating margin, 
$30,066, $6,890, $6,942 and $6,152, respectively (Figs. 1-4, supra), the 
complainant’s use of a 10% rate of return plus the allowances for operat- 
ing margin and management produces total income far in excess of that 
which would be produced from a 13% rate of return without these allow- 


‘* End of quotation from Giles Lowery, supra. 

** These percentages are computed from Figs. 1-4, supra, by comparing the return on 
buildings and equipment to the total return, consisting of allowances for working owner, 
management, interest on working capital, buildings and equipment, land and operating 
margin. 

*© However, Dr. Pickett would provide for taxes; and a small portion of the operating 
margin is occasionally used for taxes. 
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ances (see complainant’s original brief, pp. 143-153). *” 


Considering all of the circumstances, complainant’s use of a 10% rate 
of return, which applies only to the return on buildings and equipment, 
is reasonable. 


B. Land. 


Prior to 1968, complainant’s allowance for land was computed by mul- 
tiplying the rate of return times the value of the land. Since then, the al- 
lowance for land has been computed on the basis of 6¢ per animal unit 
sold by the stockyard during the base year. The present formula general- 
ly provides a return much greater than would be provided under the pre- 
1968 rate of return formula—e.g., in the case of Giles Lowery, supra, 
more than three times greater than an allowance computed by multiply- 
ing the rate of return times the land’s present value (35 Agr Dec at 307). 
In the present case, Judge Palmer found that complainant’s land for- 
mula provided a 20% return on the value Central Arkansas placed on its 
land (CX 6, p. 2), which “would be excessive” (Initial Decision, p. 33). 


Complainant’s land allowance is adequately supported by the present 
record (Tr. 29-31, 193-194), but the following explanation by Jack W. 
Brinckmeyer, Chief of complainant’s Rates, Services and Facilities 
Branch, is lifted from Giles Lowery, supra (35 Agr Dec at 279-280): 


Land values has been a problem. [In] 1958 when I started handling the rate 
work for our agency we were exploring several methods of determining the 
value of land, what we should use. If we went back to the original cost as the 
Hope Natural Gas said we could, it would have had a very startling effect on the 
industry. 


So after trying to index it on farm prices of land and several other things we 
determined that some allowance for the use of land based on the unit of live- 
stock would probably be the most fair way to the regulated industry and to the 
rate payer and treat each one of them fairly. 


In the early 1960’s appraisals had been made of several of the major stock- 
yards. This included Sioux City, St. Paul, Oklahoma City, Louisville, Kentucky, 
and the land appraisals at that time and the units of livestock were evaluated to 
determine what the unit allowance would be. 


From reviewing those firm’s annual reports and the appraisal of the land at 
those stockyards we came up with a unit cost of five point eight eight cents per 
unit. 


We recommended to the administrator, the Packers and Stockyards Adminis- 
tration, that we adopt the method of allowing a use for land of six cents per 


“7 Dr. Pickett’s analysis is also faulty because of his erroneous assumption that complain- 
ant’s 10% return applies only to that portion of the buildings and equipment financed with 
common equity, and not to that portion of the investment financed by debt (Tr. 605). 
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unit. We adopted that approximately [in 1968], as I recall, and since that date 
all land values of stockyards is based on six cents per unit. 

The old method of trying to use appraisals, if you appraised it one day and the 
next day it was outdated, each individual person had his ideas, we had to follow 
in determining how much was used and useful such as this, with this allowance 
the stockyard operator knows that he’s going to receive six cents for each unit 
of livestock that he handles. If he wants to utilize less acres of land he gets a 
better return for his property. If he wants to spread it out we don’t have to go 
through the problem of determining the useful area and value or trying to de- 
termine the original cost. Most of the markets have no records that will support 
their original cost of the land. [End of quotation from Giles Lowery.] 


Mr. Brinckmeyer testified in the present proceeding with respect to 
the continued adequacy of the 6¢ per animal unit formula (Tr. 194): 


If I revised it I would revise it down because what we are using is about 10 
times more than cost. 


If complainant were to revert to a land allowance based on a rate of re- 
turn times value, complainant would, of course, have to determine how 
many acres of land were “used and useful” for stockyard purposes. For 
example, in Giles Lowery, if complainants had been using a rate of re- 
turn times value land formula, it would have considered only 61 of Giles 
Lowery’s 25 acres as used and useful for stockyard purposes (35 Agr Dec 
at 280). Giles Lowery’s volume of 56,788 animal units (35 Agr Dec at 
278) was almost four times as much as the volume, e.g., of Bill and Lois 
Rice; so it is obvious that the 80 acres reported by Bill and Lois Rice 
would have been drastically reduced. 


Moreover, if complainant were required to return to a rate of return 
times value land allowance for auction markets, there is no reason to be- 
lieve complainant would now use present value rather than original cost. 
See Federal Power Commission v. Hope Gas Co., 320 U.S. 591; Federal 
Power Commission v. National Gas Pipeline Company, 315 U.S. 575. * 


Judge Palmer, relying on Supreme Court cases involving terminal 
stockyards, held that complainant’s land allowance must be based on an 
appraisal of its present value (Initial Decision, p. 39). However, as shown 
above, the great differences between terminal and auction stockyards 
makes it inappropriate to apply terminal market ratemaking principles 
to auction markets. Moreover, the two cases just cited (Hope Gas and Na- 
tional Gas) freed rate regulatory bodies from the rigid requirements pre- 
viously in effect. 


* Tn In re St. Paul Union Stockyards Co., 21 Agr Dec 1216, 1234-1236 (1961), com- 
plainant voluntarily used the present value of a terminal stockyard’s land. 
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In Federal Power Commission v. National Gas Pipeline Company, 315 
U.S. 575, the Court sustained an order of the Commission under the 
Natural Gas Act. In discussing the scope of judicial review of rates pre- 
scribed by the Commission, the Court held (315 U.S. at 586): 


The Constitution does not bind rate-making bodies to the service of any single 
formula or combination of formulas. Agencies to whom this legislative power 
has been delegated are free, within the ambit of their statutory authority, to 
make the pragmatic adjustments which may be called for by particular circum- 
stances. 


In a concurring opinion in that case by Mr. Justice Black, Mr. Justice 
Douglas and Mr. Justice Murphy, it is stated (315 U.S. at 602-606): 


While the opinion of the Court erases much which has been written in rate 
cases during the last half century we think this is an appropriate occasion to lay 
the ghost of Smyth v. Ames, 169 U.S. 466, which has haunted utility regulation 
since 1898. That is especially desirable lest the reference by the majority to 
“constitutional requirements” and to “the limits of due process” be deemed to 
perpetuate the fallacious “fair value” theory of rate making in the limited judi- 
cial review provided by the Act. 


~ @ &. % 


The rule of Smyth v. Ames as construed and applied, directs the rate-making 
body in forming its judgment as to “fair value” to take into consideration var- 
ious elements—capitalization, book cost, actual cost, prudent investment, re- 
production cost. * * * The risks of not giving weight to reproduction cost have 
been great. * * * The havoc raised by insistence on reproduction cost is now a 
mater of historical record. 


4 oO 9% 


As we read the opinion of the Court, the Commission is now freed from the 
compulsion of admitting evidence on reproduction cost or of giving any weight 
to that element of “fair value.” 


In Federal Power Commission v. Hope Gas Co., 320 U.S. 591, the 
Court again considered an order of the Federal Power Commission pre- 
scribing rates under the Natural Gas Act. The Commission established 
the rate base on the basis of the “actual legitimate cost” of the property 
involved less depreciation (320 U.S. 596). Evidence of the cost of re- 
production new was given no weight by the Commission on the grounds 
that it was “not predicated upon facts” and was “too conjectural and il- 
lusory to be given any weight” (320 U.S. at 597). The Commission also 
refused to give any “probative value” to “trended ‘original cost’ ” because 
it was “not founded in fact,” was “basically erroneous,” and produced “ir- 
rational results” (320 U.S. at 597). 


Previously, the Court of Appeals had reversed the Commission’s order 
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(134 F.2d 287), and among the grounds for reversal were: (1) that the 
rate base should reflect the “present fair value” of the property; (2) that 
the Commission should have considered reproduction cost and trended 
original cost; and (3) that “actual legitimate cost” (prudent investment) 
was not the proper measure of “fair value” where price levels had 
changed since the investment. 


The Supreme Court reversed the Court of Appeals, stating (320 U.S. at 
602): 


We held in Federal Power Commission v. Natural Gas Pipeline Co., supra, 
that the Commission was not bound to the use of any single formula or com- 
bination fo formulae in determining rates. Its ratemaking function, moreover, 
involves the making of “pragmatic adjustment.” * * * And when the Commis- 
sion’s order is challenged in the courts, the question is whether that order 
“viewed in its entirety” meets the requirements of the Act. * * * Under the 
statutory standard of “just and reasonable” it is the result reached not the 
method employed which is controlling. * * * It isnot theory but the impact of 
the rate order which counts. If the total effect of the rate order cannot be said 
to be unjust and unreasonable, judicial inquiry under the Act is at an end. 


In the present state of development of the law of ratemaking, it is “the 
result reached not the method employed which is controlling” (Hope, 


supra, 320 U.S. at 602). Accordingly, complainant is not required to ap- 
praise the value of an auction market’s land so long as its method pro- 
duces reasonable results. And there is no evidence to contradict com- 
plainant’s evidence that its land formula produces very generous results 
for auction markets. 


In addition, it is important to recognize that the land allowance will, 
under any formula, produce only a tiny fraction of an auction market’s 
total income—generally 3% to 5%. Considering the generous operating 
margin and the relative insignificance of the land allowance for an auc- 
tion stockyard, there is no rational basis for requiring complainant to in- 
crease its rate staff from 4 rate experts to perhaps 400, which would be 
needed to make yearly land appraisals. 


The record in this case fully supports complainant’s land allowance. 
C. Operating Margin. 


Complainant’s allowance for operating margin is computed on the 
basis of 40¢ per animal unit sold at the auction during the base period. 
As stated in Giles Lowery, supra (35 Agr Dec at 281): 


The purpose of the operating margin is to provide revenue above the actual 
cost of providing auction services to take care of contingencies. Otherwise, un- 
expected changes in costs or revenues would place an unwarranted burden on 
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the market operator during the period it would take him to secure a rate 
change. The-operating margin also includes an allowance for the market’s in- 
come taxes, if any; but most auction markets do not have to pay income taxes as 
a separate entity from the owners (Tr. 39-40, 170-172, 274-277; Comp. Ex. 12). 


The operating margin was similarly explained and justified by Mr. 
Brinckmeyer in this proceeding (Tr. 37-38). To the extent that the oper- 
ating margin is not used up by contingencies, etc., it constitutes an 
element of profit (Tr. 181). 


The large operating margins allowed respondents in this proceeding, 
$30,066 for Major Lewis, $6,890 for Central Arkansas, $6,942 for 
Travis Mcgee and $6,152 for Bill and Lois Rice are clearly adequate for 
the above purposes and provide an additional safeguard to insure that no 
respondent can justifiably complain as to the “result reached” (Hope, 
supra, 320 U.S. at 602) by complainant’s rate procedure. 


VI. Per-Head- Weight Tariffs Should be Prescribed for Respondents. 


Where, as here, respondent’s rates and charges have been found to be 
unjust and unreasonable, the Secretary may “determine and prescribe 
what will be the just and reasonable rate or charge, or rates or charges, 
to be thereafter in such case observed as both the maximum and mini- 
mum to be charged” (7 U.S.C. 211). Since it is impossible to predict what 
rates would be produced in the future by value-based tariffs (see Find- 
ings 12-18, supra), it is impossible to determine that any particular rates 
or charges under value-based tariffs will in the future be “just and rea- 
sonable,” which is the statutory criteria for prescribed rates. Accord- 
ingly, I have no alternative but to prescribe rates under per-head-weight 
tariffs (see Findings 12-18, supra). 


This practical necessity for prescribing per-head-weight tariffs arises 
irrespective of any issue of discriminatory rates resulting from value- 
based tariffs. In other words, irrespective of any issue of discrimination, 
since I cannot predict what revenue would be produced in the future by a 
value-based tariff, I have no way of predicting (or even guessing) 
whether rates prescribed in a value-based tariff would be “just and rea- 
sonable” in the future. Hence once the occasion arises to prescribe rates 
for an auction market because its rates have been held to be unjust or un- 
reasonable, the prescribed rates must be on a per-head-weight basis so 
that the prescribed rates will meet the statutory criteria of “just and rea- 
sonable” rates. 


The discrimination aspect of vaitue-based tariffs, referred to in Find- 
ings 12 through 18, supra, presents an additional reason, separate and 
distinct from that just given, for prescribing rates in per-head-weight 
tariffs in this proceeding. Under the facts set forth in Findings 12 
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through 18, supra, value-based tariffs are inherently discriminatory, 
and, therefore, they fail to meet the statutory standard for “just, reason- 
able, and nondiscriminatory” rates or charges (7 U.S.C. 206). * 


In any future rate proceeding, Findings 12 through 18, supra, shall be 
regarded as creating a rebuttal presumption that value-based tariffs are 
inherently discriminatory and, therefore, unlawful under the Act. Ac- 
cordingly, in any future rate proceeding, complainant will not have to 
introduce any proof in this respect. If, however, respondents introduce 
contrary evidence in a future proceeding, complainant may introduce 
evidence with respect to this issue and, also, have official notice taken of 
the evidence relating to this matter in the present proceeding. Since the 
evidence as to discrimination in this proceeding relates to “legislative 
facts,” as distinguished from “adjudicative facts,” it is appropriate to 
rely on such evidence in future proceedings. See In re J.A. Speight, 33 
Agr Dec 280, 310-313 (1974); In re Trenton Livestock, Inc., 33 Agr Dec 
499, 522-523 (1974), affirmed sub nom. Trenton Livestock, Inc. v. Butz, 
510 F.2d 966 (C.A. 4). 


Although complainant states in its briefs that it is seeking a holding 
that value-based tariffs are illegal per se, complainant actually is seeking 
only a rebuttable presumption, in this respect. Hence it is neither neces- 


sary nor appropriate to hold that value-based tariffs are illegal per se. 
Where particular conduct has been held per se to violate a statute, proof 
of such conduct is conclusively presumed to violate the Act as a matter 
of law. © As stated in United States v. McKesson & Robbins, 351 U.S. 
305, 309-310: 


It has been held too often to require elaboration now that price fixing is con- 

*° In view of the facts reflected in Findings 12 through 18, supra, value-based tariffs can- 
not be regarded as nondiscriminatory on the ground that the “value” of the stockyard serv- 
ice varies with the value of the animal sold. The facts in Findings 12-18 indicate that the 
“value” of the stockyard service involved in selling two similar animals is the same ir- 
respective of whether one animal sells for a higher price than the other. Even respondent’s 
expert, Dr. Pickett, when asked whether he had made a decision as to whether a stockyard 
consignor was buying a service on a “per head or value basis,” replied, “No. I know cost is 
incurred on a per head basis” (Tr. 633). Further, when asked “{hJow would you propose to 
measure the value to consignors of livestock auctions,” Dr. Pickett replied, “You do not do 
that under typical rate-making” (Tr. 638). But even if value-based livestock tariffs were not 
inherently discriminatory, whenever rates are found to be unreasonably high, leading to 
prescribed rates for the future, the prescribed rates must be in the form of a per-head- 
weight tariff because of the unpredictability of the revnue that would be generated in the 
future under a value-based tariff. 


58° See, e.g., Kiefer-Stewart Co. v. Seagram & Sons, 340 U.S. 211, 212-213; International 
Salt Co. v. United States, 332 U.S. 392, 396; United States v. Masonite Corp., 316 U.S. 
265, 274-282; United States v. Socony-Vacuum Oil Co., 310 U.S. 150, 212-228; United 
States v. Trenton Potteries, 273 U.S. 392, 396-401. 
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trary to the policy of competition underlying the Sherman Act and that its 
illegality does not depend on a showing of its unreasonableness, since it is con- 
clusively presumed to be unreasonable. It makes no difference whether the 
motives of the participants are good or evil; whether the price fixing is ac- 
complished by express contract or by some more subtle means; whether the 
participants possess market control; whether the amount of interstate com- 
merce affected is large or small; or whether the effect of the agreement is to 
raise or to decrease prices (footnotes omitted). 


Accordingly, it is unnecessary to rule on the issue discussed below as 
to whether an effort to establish a per se rule as to value-based tariffs 
should be made in a general rulemaking proceeding rather than in a par- 
ticular rulemaking *' proceeding such as this. It would seem, however, 
that it would not be an abuse of administrative discretion to attempt to 
establish such a principle in an individaul rulemaking proceeding rather 
than in a general rulemaking proceeding. See Securities Commn v. 
Chenery Corp., 332 U.S. 194, 199-203; NLRB v. Wyman-Gordon Co., 
394 U.S. 759, 761-766; NLRB v. Bell Aerospace Co., 416 U.S. 267, 290- 
295. 


VII. The Prescribed Rates Apply to the Posted Stockyard Facilities as 
Well as to Respondents. 


Rates prescribed in a formal rate proceeding have always been regard- 
ed as applying to the posted stockyard facility, as well as to the individu- 
ally named respondent. A specific provision in the Order to this effect is 
desirable to preclude any attempt at evasion of this Decision and Order 
by any respondent changing his business entity and filing a number one 
tariff (Tr. 226). Such specific provision should make it clear that the 
same type of continuation of formal rate orders that applies in the case 
of terminal markets also applies in the case of auction markets (Tr. 226). 
A change of business entity is not difficult or uncommon. For example, 
respondent Central Arkansas Auction Sale, Inc., reported a change dur- 
ing the base period from a partnership to a corporation. Accordingly, the 
Order in this proceeding will expressly state that it applies not only to 
the individual respondents but also to the posted stockyards at whih re- 
spondents operate. 


ORDER 


1. Each respondent, or successor operating at the same posted stock- 
yard facility, shall cease and desist from demanding or collecting for any 


5! The “prescription for the future of rates” is, of course, rulemaking (5 U.S.C. 551 (4) and 
(5)). 
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stockyard service any rate or charge different than those found by the 
Secretary to be just, reasonable and nondiscriminatory. 


2. Respondent Major Lewis, d/b/a Major Lewis Livestock Auction 
Sale, shall assess the schedule of rates and charges as set forth below, 
and shall not, hereafter, publish, demand or collect any rate or charge 
for the furnishing of any stockyard service more or less than the rate or 
charge for the service set forth in such schedule: 


A. REGULAR SELLING- YARDAGE CHARGES 


Ordinary Cattle: 
Weighing less than 300 lbs. $1.85 per head 
Weighing 300 lbs. and more 2.50 per head 


Bulls: 
All bulls 800 Ibs. and over 6.00 per head 


Cow and Calf sold as pairs: 6.50 per pair 
Horses, Ponies and Mules: 6.00 per head 


Hogs: 
Weighing less than 150 lbs. .75 per head 
Weighing 150 lbs. and over 1.25 per head 
Sows and pigs sold as unit 2.00 per unit 


Sheep and Goats: 1.00 per head 


B. RESALE AND NO-SALE CHARGES 


Definitions: (1) Resale charges shall apply on all livestock resold without 
leaving the market premises. 


(2) No-sale charges shall apply when a consignor declares his 
consignment no-sale on price bid, bids in his consignment or 
withdraws the same prior to actual sale. 


Charges: One-half ('2) of the regular selling and yardage charges shall 
be assessed on all resales and no-sales. 


C. FEED 
The charge for all feed sold shall be the average monthly cost F.O.B. the 
market plus $0.005 per lb., $0.50 per cwt. 

D. VETERINARY SERVICES 


The schedule of charges on all necessary veterinary services performed by an 
accredited veterinarian will be at posted uniform per head rates, pursuant to 
company agreement with the veterinarian performing such services and does 
not contain any charges retained by the market. 


E. SPECIAL SALES OR SERVICES 


Special sales or unusual stockyard services such as are included in featured 
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registered cattle and calf sales, annual 4-H sales and sales for one consignor 
sold on other than regular sale days which require special services and han- 
dling will be charged for under special arrangements agreed to between the 
parties prior to the special sales. 


3. Respondent Travis McGee, d/b/a Atkins Livestock Auction, shall 
assess the schedule of rates and charges as set forth below, and shall not, 
hereafter, publish, demand or collect any rate or charge for the furnish- 
ing of any stockyard service more or less than the rate or charge for the 
service set forth in such schedule: 


A. REGULAR SELLING- YARDAGE CHARGES 


Ordinary Cattle: 
Weighing less than 300 lbs. $2.00 per head 
Weighing 300 lbs. and more 3.05 per head 


Bulls: 
All bulls 800 Ibs. and over 6.00 per head 


Cow and Calf sold as pairs: 6.50 per pair 


Horses, Ponies and Mules: 6.00 per head 
Hogs: 
Weighing less than 150 lbs. $ .75 per head 
Weighing 150 Ibs. and more 1.25 per head 
Sows and pigs sold as unit 2.00 per unit 


Sheep and Goats: 1.00 per head 
RESALE AND NO-SALE CHARGES 


Definitions: (1) Resale charges shall apply on all livestock resold without 
leaving the market premises. 
(2) | No-sale charges shall apply when a consignor declares his 
consignment no-sale on price bid, bids in his consignment or 
withdraws the same prior to actual sale. 


Charges: One-half (') of the regylar selling and yardage charges shall 
be assessed on all resalé and no-sales. 


FEED 


The charge for all feed sold shall be the average monthly cost F.0.B. the 
market plus $0.005 per lb., $0.50 per cwt. 


VETERINARY SERVICES 


The schedule of charges on all necessary veterinary services performed by an 
accredited veterinarian will be at posted uniform per head rates, pursuant to 
company agreement with the veterinarian performing such services and does 
not contain any charges retained by the market. 


SPECIAL SALES OR SERVICES 


Special sales or unusual stockyard services such as are included in featured 
registered cattle and calf sales, annual 4-H sales and sales for one consignor 
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sold on other than regular sale days which require special services and 
handling will be charged for under special arrangements agreed to between 
the parties prior to the special sales. 


4. Respondent Cental Arkansas Auction Sale, Inc., shall assess the 
schedule or rates and charges as set forth below, and shall not, hereafter, 
publish, demand or collect any rate or charge for the furnishing of any 
stockyard service more or less than the rate or charge for the service set 
forth in such schedule: 


A. REGULAR SELLING- YARDAGE CHARGES 


Ordinary Cattle: 
Weighing less than 300 lbs. $1.90 per head 
Weighing 300 lbs. and more 2.90 per head 


Bulls: 
All bulls 800 Ibs. and more 6.00 per head 


Cow and Calf sold as pairs: 6.50 per pair 
Horses, Ponies and Mules: 6.00 per head 


Hogs: 
Weighing less than 150 lbs. .75 per head 
Weighing 150 lbs. and more 1.25 per head 
Sow and Pigs sold as a unit 2.00 per unit 


Sheep and Goats: 1.00 per head 
RESALE AND NO-SALE CHARGES 


Definitions: (1) Resale charges shall apply on all livestock resold without 
leaving the market preniises. 


(2) _No-sale charges shall apply when a consignor declares his 
consignment no-sale on price bid, bids in his consignment or 
withdraws the same prior to actual sale. 


Charges: One-half (1) of the regular selling and yardage charges shall 
be assessed on all resales and no-sales. 


FEED 


The charge for all feed sold shall be the average monthly cost F.O.B. the 
market plus $0.005 per lb., $0.50 per cwt. 


VETERINARY SERVICES 


The schedule of charges on all necessary veterinary services performed by an 
accredited veterinarian will be at posted uniform per head rates, pursuant to 
company agreement with the veterinarian performing such services and does 
not contain any charges retained by the market. 


SPECIAL SALES OR SERVICES 


Special sales or unusual stockyard services such as are included in featured 
registered cattle and calf sales, annual 4-H sales and sales for one consignor 
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sold on other than regular days which require special services and handling 
will be charged for under special arrangements agreed to between the parties 
prior to the special sales. 


5. Respondents Bill Rice and Lois Rice, d/b/a Cleburne County Live- 
stock Auction Sale, shall assess the schedule of rates and charges as set 
forth below, and shall not, hereafter, publish, demand or collect any rate 
or charge for the furnishing of any stockyard service more or less than 
the rate or charge for the service set forth in such schedule: 


A. REGULAR SELLING- YARDAGE CHARGES 


Ordinary Cattle: 
Weighing less than 300 lbs. $2.00 per head 
Weighing 300 lbs. and more 3.05 per head 


Bulls: 
All Bulls 800 lbs. and over 6.00 per head 


Cow and Calf sold as pairs: 6.50 per pair 
Horses, Ponies and Mules: 6.00 per head 


Hogs: 
Weighing less than 150 lbs. .75 per head 
Weighing 150 lbs. and more 1.25 per head 
Sows and pigs sold as unit 2.00 per unit 


Sheep and Goats: 1.00 per head 
RESALE AND NO-SALE CHARGES 


Definitions: (1) Resale charges shall apply on all livestock resold without 
leaving the market premises. 


(2) No-sale charges shall apply when a consignor declares his 
consignment no-sale on price bid, bids in his consignment or 
withdraws the same prior to actual sale. 


Charges: One-half ('/2) of the regular selling and yardage charges shall 
be assessed on all resales and no-sales. 


FEED 
The charge for all feed sold shall be the average monthly cost F.O.B. the 
market plus $0.005 per lb., $0.50 per cwt. 

VETERINARY SERVICES 
The schedule of charges on all necessary veterinary services performed by an 
accredited veterinarian will be at posted uniform per head rates, pursuant to 


company agreement with the veterinarian performing such services and does 
not contain any charges retained by the market. 


SPECIAL SALES OR SER VICES 


Special sales or unusual stockyard services such as are included in featured 
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registered cattle and calf sales, annual 4-H sales and sales for one consignor 
sold on other than regular sale days which require special services and han- 
dling will be charged for under special arrangements agreed to between the 
parties prior to the special sales. 


6. At least 10 days prior to the effective date of this Order, each 
respondent, or successor operating at the same posted stockyard facility, 
shall publish, give notice of and file with the Secretary of Agriculture, in 
accordance with the Packers and Stockyards Act, 1921, as amended, a 
schedule of rates and charges for such respondent as set forth above. 


7. The rates and charges found just, reasonable, and nondiscrimina- 
tory for each respondent at its stockyard shall be the rates and charges 
to be assessed and collected at that posted stockyard by respondent or 
successor market agency until modified or dismissed by an Order of the 
Secretary. 


8. This Order shall become effective as to any respondent, or succes- 
sor operating at the same posted stockyard facility, 60 days after service 
thereof upon such respondent. 


REMOVAL OF STAY ORDER — DECISION AFFIRMED BY COURT 
(No. 18,429) 


In re MID-STATES LIVESTOCK, INC., et al. P&S Docket No. 4906. In order 
issued March 16, 1978, by Donald A. Campbell, Judicial Officer. 


DISMISSAL — ON MOTION OF COMPLAINANT 


(No. 18,430) 


In re WARREN RIFFEL. P&S Docket No. 5307. In order issued March 7, 
1978, by John G. Liebert, Administrative Law Judge. 
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STAY ORDER — PENDING JUDICIAL REVIEW 


(No. 18,431) 
In re ARAB STOCK YARD, INC. P&S Docket No. 5172. Issued April 17, 
1978, by Donald A. Campbell, Judicial Officer. 
(No. 18,432) 
In re JAKE MUEHLENTHALER and MORRIS MUEHLENTHALER, d/b/a JAKE 


MUEHLANTHALER AND SON. P&S Docket No. 5237. Issued April 17, 
1978, by Donald A. Campbell, Judicial Officer. 


TERMINATION OF SUSPENSION — Supplemental order 


(No. 18,433) 


In re JERRY J. MOYLAN and PATRICK J. MOYLAN. P&S Docket No. 4516. 
Issued March 17, 1978, by Donald A. Campbell, Judicial Officer. 


(No. 18,434) 
In re LYNN W. ROSE, KENT WHIPPLE and GEORGE D. PUTNAM. Issued 


March 21, 1978 as to Lynn W. Rose, by Donald A. Campbell, Judi- 
cial Officer. 


(No. 18,435) 


In re BEN COHEN. P&S Docket No. 5517. Issued April 14, 1978, by John 
G. Liebert, Administrative Law Judge. 





LIST OF DECISIONS REPORTED 
APRIL 1978 
AGRICULTURE DECISIONS 
Perishable Agricultural Commodities Act, 1930 


APACHE DISTRIBUTORS v. U. S. Export/IMportT Co. PACA 
Docket No. 2-4523. Express warranty — absence of 
— Grade requirements — met at destination — 
USDA export standards — failure to prove express 
warranty as to — Resale — prompt and proper — 
Damages — measure of — Reparation awarded 


BABENDURE PRODUCE Co., INC., d/b/a SOUTHWESTERN PRE-PAK 
Co., SOUTHWESTERN FRESH KuT DIv., and SOUTH 
WESTERN BROKERAGE Co. PACA Docket No. 2-4816. 
Flagrant and repeated violations — failure to pay — 
Sanction 


BETTERAVIA FARMS v. HOUSTON PRODUCE DISTRIBUTING CO., 
Inc. PACA Docket No. 2-4987. Default 


BILLINGSLEY FARMS, INC. v. E. L. KEMPpF & Son, INC., or THE 
Four R’s BROKERAGE Co. PACA Docket No. 2-4408. 
Leaf lettuce — April 15 shipment — acceptance of — 
Alleged breach of contract — Burden of proof — 
failure to sustain — Net proceeds of resale — re- 
mittance of — Balance due 


Leaf lettuce — April 15 shipment — Warranty of 
suitable shipping condition inapplicable — Net pro- 
ceeds of resale — failure to remit — Contract price — 
failure to pay 


Leaf lettuce — April 22 shipment — Condition de- 
fects — excessive — Breach of warranty of suitable 
shipping condition — Acceptance after breach — 
Damages — measure of — Resale — prompt and 
proper — net proceeds of paid — Balance in favor of 
respondent 


Total amount unpaid — Setoff — Reparation 


Broker — obligations fulfilled — Complaint against 
PORES TIMMRIOBORD 5,0, avatocc Micra MOTOR die atemseemumn dc tren Ais yaa stead 


BirRD-IN-HAND POTATO Co. v. TRI-COUNTY PRODUCE, INC. 
PACA Docket No. 2-4838. Default 


BONITA PACKING Co. v. Houston Propuct DistRIBUTING Co., 
Inc. PACA Docket No. 2-4986. Default 
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BREWSTER HEIGHTS PACKING, INC. v. MONARQUE BROKERAGE 7 
Co. and/or CHOUMAS PRODUCE Co., INc. PACA Docket 
No. 2-4594. Open sale — Broker — authority of 
—Agent — for undisclosed principal — Reparation 
awarded against 


Consignment — net proceeds remitted to agent — 
Discharge of duty by respondent Choumas — Dis- 
missal as to Choumas 


BRIGGS-AITCHISON Co., INC. v. VALLEY PACKING SERVICES 
INTERNATIONAL. PACA Docket No. 2-4629. Dismissal 
=~ Set Lemment UOCWECN POFGOS . ccs ec ons ce ek Sneed as oe Se sees 


Bubp ANTLE, INC. v. WILLIAM A. HALLQUIST, d/b/a POINTS 
West PRODUCE DistriputorsS. PACA Docket No. 
2-4764 Admission of liability 


CALAVO GROWERS OF CALIFORNIA v. TOLEDO Fruit, INC. 
PACA Docket No. 2-4957. Default 


COACHELLA IMPERIAL DISTRIBUTORS v. PROFFER WHOLESALE 
ProbDUCE, INC, and/or THE GILBERT BROKERAGE COM.- 
PANY. PACA Docket No. 2-4057. Broker — authority 
of — payment to not constituting payment to seller 
— Consignment — failure to establish — Reparation 
awarded against Proffer 


Dismissed as to The Gilbert Brokerage Co 


Cook DISTRIBUTING Co v. UNISOURCE SUPPLY Co. INc., PACA 
Docket No. 2-4960. Default 


CROSETTI FROZEN Foops, INC. v. REGIONAL SALES CorpP., a/t/a 
SABIN MEYER & Co. PACA Docket No. 2-4966. 
Default 


FLORANCE DISTRIBUTING Co., INC. v. RAIMOND & RAIMOND, 
Inc., and/or GONZALEZ & HeINS. PACA Docket No. 
2-4390. Acceptance — by unloading — Condition 


prior to shipment — failure to show — Purchaser — 
actual — Reparation awarded against Raimond & 


Raimond 
Dismissed as to Gonzalez and Heins 
G & S Propuce Company, INC. v. HOUSTON PRODUCE 


DISTRIBUTING Co., Inc. PACA Docket No. 2-4988. 
Default 





GEORGE ARAKELIAN FARMS, INC. v. HARAL FRUITS & PRODUCE, 
Inc. PACA Docket No. 2-3581. Rejected produce — 
acceptance for resale — Reasonable value — net pro- 
ceeds of resale accepted as — Reparation awarded 


Prevailing party — award of fees and expenses in 
connection with oral hearing 


RoBertT M. (BoB) v. NEWAY PRODUCE Co., INc. PACA 
Docket No. 2-4501. Contract terms — condition for 
adjustment — Adjustment clause — not brought into 
effect — Shipping costs — disallowance of — Claim 
for interest on entire amount — disallowed — In- 
terest — allowed on disputed amount only — Repara- 
tion awarded 


HARDING’S FEDERAL FRUIT DISTRIBUTORS v. R. M. GERAWAN 
Co., Inc. PACA Docket No. 2-4630. Brokerage fees 
— entitlement to — Reparation awarded for 


HOWARD FARMS, INC. v. THE A. E. ALBERT & Sons, INC. 
Dismissal — settlement between parties 


IDAHO Fruit SALES, INC. v. MILWAUKEE PRODUCE 
DISTRIBUTING Co., INc. ‘PACA Docket No. 2-4326. 
Contract terms — f.o.b. shipping point — U.S. No. 1 
cherries — Good delivery standards — met at 
destination — Modification of contract — voided on 
meeting of grade requirements — Liability for orig- 
inal contract price first load less amount already paid 


Contract terms second load — f.o.b. shipping point — 
U.S. No. 1 cherries — Risk of loss during transit — on 
f.o.b. shipping point sale — Good delivery standards 
— met at destination — Contract — failure to prove 
breach of 


Total liability — reparation awarded for 


J-B DISTRIBUTING Co. v. UNITED STATES PRODUCE FARMS, INC. 
PACA Docket No. 4939. Admission of liability 


JACK FROST FRuIT COMPANY v. HOUSTON PRODUCE 
DISTRIBUTING Co., INc. PACA Docket No. 2-4951. 
Default 


JENNARO, THOMAS A., d/b/a ToM JENNARO AND ASSOCIATES v. 
CROWN PRODUCE Co. PACA Docket No. 2-4863. Dis- 


missal — settlement between parties 


JOE PHILLIPS, INC. v.. SELVIDGE AND GONZALEZ PRODUCE 
ComPANY. PACA Docket No. 2-4968. Default 





JOHN H. NoRMAN & Sons DistripuTinG Co., Inc. PACA 
Docket No. 2-4332. Capital — inadequacy of — In- 
solvency found not to negate wilfullness — Wilfull, 
flagrant and repeated violations — failure to pay — 
Publication of facts 


LANIER FARMS v. FARMER MARKET. PACA Docket No. 
2-4967. Default 


LOWRIE PRODUCE AND PACKING Co. v. HOUSTON PRODUCE 
DISTRIBUTING Co., INc. PACA Docket No. 2-4989. 
Default 


MEL FINERMAN Co., INC. v. V. F. LANASA, INc. PACA Docket 
No. 2-4628. Merchantability — breach of — Resale 
— prompt and proper — Damages — measure of for 
goods accepted after breach — Dumping — absent 
certificate — reasonable value assessed — Claim for 
dumped cartons — disallowance of — Reparation 
awarded for amount due after damages 


MENDELSON-ZELLER Co., INC. v. MCMILLAN BROKERAGE Co. 
PACA Docket No. 2-4533. F.o.b. shipping point 
transaction — risk of loss during transit — Potatoes 
— commercial grade — Suitable shipping condition — 
warranty of not applicable — Transportation services 


and conditions — abnormal — Reparation awarded 


MERIT PACKING COMPANY v. HOUSTON PRODUCE DISTRIBUTING 
Co., Inc. PACA Docket No. 2-4991. Default 


MUTUAL VEGETABLE SALES v. LAMPROS Bros., INc. PACA 
Docket No. 2-3836. Acceptance — by failure to give 
notice of rejection — Damages — failure to prove — 
Purchase price — failure to pay — Reparation award- 


NASH-DECAMP COMPANY v. DENNIS R. DENMARK, d/b/a 
PASCAGOULA PRODUCE & COFFEE Co. PACA Docket 
No. 2-4954. Default 


NEWMAN'~ ENTERPRISES, INC. v. HOUSTON PRODUCE 
DISTRIBUTING Co., INc. PACA Docket No. 2-4990. 
Default 


O’DAy, LEONARD LAWRENCE, d/b/a LEONARD O’DAY Co. 
PACA Docket No. 2-3083. Flagrant and repeated 
violations — failure to pay promptly and in full — 
Sanction 


PALOMBO, ANGELO F., d/b/a PALOMBO FARMS v. HOUSTON 
PRODUCE DISTRIBUTING Co., INc. PACA Docket No. 
2-4970. Default 





PERRONE FRuIT Co. v. STANLEY PRODUCE Co., INc. PACA 
Docket No. 2-4549. Contract terms — revision of by 
express guarantee — Express guarantee to bear loss 
— reasonably construed — Contract — modification 
of — Contract price less loss — paid in full — Dis- 
missal 


Prevailing party — award of fees and expenses in 
connection with oral hearing 


Counter claim — dismissal of 


PurRE GOLD, INC. v. UNISOURCE SUPPLY Co., INc. PACA 
Docket No. 2-4959. Default 


RirrER & COMPANY v. TOLEDO Fruit, INc. PACA Docket No. 
2-4956. Default 


S. CorTELLO, INC. v. UNISOURCE SuppLy Co., INc. PACA 
Docket No. 2-4961. Default 


SALT City Propuce Co., INC. v. R. T. ENGLUND COMPANY. 
PACA Docket No. 2-4347. Negligence — failure to 
prove — Seller’s duty — fulfilled as to suitable trans- 
portation procurement — Dismissal 


SCHELL RANCH AND PACKING COMPANY v. VAN BLITTER 
CORPORATION. PACA Docket No. 2-4437. Contract — 
U.S. No. 1 Export lemons — Contract terms — f.o.b. 
harbor — Contract — failure to prove breach of — Re- 
jection — untimely — Damages — failure to prove — 
Accord and satisfaction — failure to establish — 
Reparation awarded 


Prevailing party — award of fees and expenses in 
connection with oral hearing 


SENINI ARIZONA, INC. v. B. H. PRopucE Co. PACA Docket No. 
2-4536. F.o.b. transaction — Good delivery 
standards — failure to meet — Suitable shipping 
condition — breach of warranty of — Rejection — 
timely — Dismissal 


SUNNY FARMS, INC. v. PASCAGOULA PRODUCE & COFFEE Co. 
PACA Docket No. 2-4953. Default 


T. APKARIAN & SONS v. HOUSTON PRODUCE DISTRIBUTING Co., 
Inc. PACA Docket No. 2-4952. Default 


THE GARIN COMPANY v. TOLEDO Fruit, INc. PACA Docket 
No. 2-4958. Default 
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UNION PRODUCE Co., INC. v. TOLEDO DISTRIBUTING Co. PACA 
Docket No. 2-4922. Stay order — pending issuance 
of further order 


WATSONVILLE BERRY CO-OP. v. JOS. NOTARIANNI & Co. PACA 
Docket No. 2-4154. Stay order — pending issuance 
of further order 


WILEMAN Bros. & ELLIoTT, INC., v. JUDITH A. CONDRICK, 
d/bla K. AND C. Brokers. PACA Docket No. 
2-4950. Default 


(No. 18,436) 


GEORGE ARAKELIAN FARMS, INC. v. HARAL FRUITS & PRODUCE, INC. 
PACA Docket No. 2-3581. Decided April 4, 1978. 


Rejected produce — acceptance for resale — Reasonable value — net pro- 
ceeds of resale — Reparation awarded for 


Where respondent’s actions, just in its handling of the cantaloupes by resale, respondent is 
liable only for the net proceeds thereof in the amount of $1,297.14 for which repara- 
tion is awarded complainant with interest from April 4, 1978. 


Prevailing party — award of fees and expenses 


Where respondent, the prevailing party herein, claimed fees and expenses in connection 
with the oral hearing, respondent is awarded reparation against complainant in the 
amount of $1,210.91 with interest frou. April 4, 1978. 


Lowell Stanley, Presiding Officer. 
Everett L. Moore, San Clemente, CA, for complainant. 
Irving Coopersmith, New York, NY, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 
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This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $3,930, in connection with a trans- 
action involving a truckload of cantaloupes in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying liability 
to complainant and requesting an oral hearing. At the oral hearing on 
August 13, 1976, in New York, New York, complainant did not appear 
but requested that the deposition of Victor Valentine, previously taken, 
and the complaint, be offered in evidence in his absence. Such docu- 
ments were offered and received without objection. Four witnesses testi- 
fied for respondent. Respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, George Arakelian Farms, Inc., is a corporation whose 
address is P.O. Box 656, Blythe, California. At the time of the transac- 
tion involved herein complainant was licensed under the Act. 


2. Respondent, Haral Fruits & Produce, Inc., is a corporation whose 
address is 138-141 New City Terminal Market, Bronx, New York. At the 
time of the transaction involved herein respondent was licensed under 


the Act. 


3. On or about July 10, 1974, in the course of interstate commerce, 
complainant by oral contract sold to Hills Supermarket, Inc., Brent- 
wood, New York, one truckload of cantaloupes at the agreed price of 
$5.50 per crate. The load consisted of 700 crates of cantaloupes at $5.50 
each for a total of $3,850 plus charges of $80 for 20 blocks of ice at $4.00 
a block for a total invoice price of $3,930. Complainant on July 10, 1974, 
shipped the truckload of cantaloupes from loading points in the State of 
California, to Hills Supermarkets, Inc. at Brentwood, New York. 


4. The cantaloupes were inspected in Brentwood, New York, on July 
15, 1974, at 3:00 p.m. The inspection reveals, in pertinent part, as fol- 
lows: 


TEMPERATURE OF PRODUCT: Doorway top 42°F. Bott. 42°F. 
PRODUCT: CANTALOUPES “Arakelian Brand, Calif.” Applicant states: 700 


crates. 


GRADE: USNo. 1. 
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LOADING: Through, lengthwise load. 4 and 6 rows, 5 to 6 layers. 2 stacks 
next rear doors are out of lengthwise alignment and nested into each other up 
to 4 inches. Many crates show broken cover slats. 


QUALITY AND CONDITION: Grade defects within tolerance. Generally ripe 
and firm. Average 1% damage by bruising. No decay. 


REMARKS: Inspection and certificate restricted to product and lading in 
stack next rear doors and in upper two layers remainder of load. 


5. Upon arrival of the cantaloupes at destination, Hills Supermarkets, 
Inc. rejected the load of melons. Through Papazian Distributing Co., 
Inc., 300 Main Street, Suite 1, Salinas, California, the broker on the con- 
tract, the load was consigned to Al Nagelberg and Company, 215-17, 
New York City Terminal Market, Bronx, New York. The truck driver 
delivered the load of cantaloupes to respondent’s dock by mistake, where 
they were unloaded and sold pursuant to the authorization of Lewis 
McManus, Jr., driver of the truck, and Valentine Truck Brokers, P.O. 
Box 6246, Phoenix, Arizona. 


6. Respondent received a gross sum of $4,065.50 from the sale of can- 
taloupes and deducted freight charges of $2,000, terminal charges of 
$10.50, handling charges of $70, and a commission of $487.06, for a to- 
tal of $2,768.36. Respondent offered complainant net proceeds of 
$1,297.14, in a check that complainant refused. Complainant claims 
that respondent owes to complainant the original contract price of 
$3,930. 


7. The formal complaint was filed on October 25, 1974, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


There appears to be agreement between complainant and respondent 
regarding the basic facts: that a carload of cantaloupes which had been 
sold and delivered by complainant to Hills Supermarkets, Inc. and re- 
jected by them, was inadvertently delivered to respondent by the truck 
driver and respondent took possession of the cantaloupes and resold 
them. 


Complainant contends that it agreed with Hills Supermarkets, Inc. 
that the melons were to be turned over to Al Nagelberg & Co., Inc. Re- 
spondent states that it was informed unequivocally by the truck driver 
that the instructions from Hills Supermarket, Inc., were to turn the 
melons over to respondent for sale and that respondent had in the past 
sold rejected produce for Hills. Complainant contends that respondent 
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was not authorized by complainant or the broker, Papazian Distributing 
Co. to sell the cantaloupes and seeks to recover the contract price of 
$3,930 that it had with Hills Supermarkets. Respondent contends that it 
is liable for only the reasonable value of the cantaloupes which they con- 
tend is the net proceeds from resale of $1,297.14. 


Complainant points to the market value of allegedly similar melons of 
$12.00 per carton at the time of the transaction as evidence that the 
melons were not sold for a reasonable price. Respondent contends that it 
is liable only for the net proceeds it attempted to tender to complainant 
which represented the reasonable value of the melons. We believe that 
respondent acted reasonably in selling the cantaloupes in question and is 
liable only for the reasonable value of the melons. Souza Bros. Packing 
Co. v. United Fruit & Produce, 18 A.D. 941 (1959). This was a rejected 
car and there was testimony that the many crates with broken slats (see 
Finding 4) had an additional adverse effect on sales. At the hearing, re- 
spondent offered sales tickets as evidence that the receipts they received 
for the cantaloupes were those previously alleged. Respondent also of- 
fered testimony that the prices received were the fair market prices at 
the time. Given this testimony, we are inclined to find for the respond- 
ent. Respondent has previously offered complainant the net proceeds of 
the resale or $1,297.14 in connection with this transaction which com- 
plainant refused. That being the case we find that interest should be 
awarded on this transaction only from the date of the order. 


Respondent is the prevailing party. Complainant is therefore liable for 
respondent’s reasonable fees and expenses in connection with the hear- 
ing. Respondent claimed fees and expenses in the total amount of $2,005 
which was later adjusted to $1,965.91 of which $1,955 was for attorney 
fees. In view of the amount claimed in the formal complaint we find that 
attorney fees in the amount of $1,200 are reasonable. Therefore the to- 
tal fees and expenses we will award are $1,210.91. 


Within 30 days from the date of this order respondent shall pay to 
complainant as reparation $1,297.14, with interest thereon at the rate 
of 8% annum from the date of this order until paid. 


Within 30 days from the date of this order complainant shall pay to re- 
spondent as reasonable fees and expenses in connection with the hearing 
$1,210.91 with interest thereon at the rate of 8% per annum from the 
date of this order until paid. 


Copies of this order shall be served upon the parties. 
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(No. 18,437) 


APACHE DISTRIBUTORS v. U. S. EXPORT/IMPORT Co. PACA Docket No. 
2-4523. Decided April 11, 1978. 


Express warranty — absence of — Grade requirements — met at destina- 
tion — USDA export standards — failure to prove express warranty as to — 
Resale — prompt and proper — Damages — measure of — Reparation 
awarded 


Where respondent accepted by unloading the onions in issue and thereafter rejected them 
without reasonable cause, respondent is liable to complainant for the contract price 
thereof, $2,720.00, less the resale proceeds of $314.32, for a total due and owing 
complainant of $2,405.68 for which reparation is awarded with interest. 

Andrew Y. Stanton, Presiding Officer. 

William T. Tarp, Newport Beach, CA, for complainant. 
Michael J. Gannaw, Savannah, GA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $2,405.68 in connection with a 
shipment of onions in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto, denying liability 
to complainant, and asserting a counterclaim for attorney’s fees and oth- 
er damages. Complainant filed a reply thereto. 


Since the amount claimed as damages does not exceed $3,000, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Under this procedure the verified complaint 
and answer together with the Department’s report of investigation, are 
considered evidence in this proceeding. Pursuant to such procedure, the 
parties were given the opportunity to submit additional evidence in the 
form of verified statements, but declined to do so. Complainant filed a 
brief. 
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FINDINGS OF FACT 


1. Complainant, Apache Distributors, Inc., is a corporation whose ad- 
dress is P.O. Box 418, Glendale, Arizona. At the time of the transaction 
involved herein, complainant was licensed under the Act. 


2. Respondent, U.S. Export/Import Co., is a partnership composed of 
John Joseph Lyons and John Walter Eubanks, whose address is P.O. 
Box 8251, Savannah, Georgia. At the time of the transaction involved 
herein, respondent was licensed under the Act. 


3. On or about May 21, 1976, complainant, by oral contract, sold to re- 
spondent one truckload consisting of 800 fifty pound sacks of U.S. No. 1 
onions for $2.50 per sack plus $720.00 for freight, for a total invoice 
price of $2,720.00. Although the onions were sold on a “delivered” basis, 
respondent, the buyer, agreed to pay the freight. 


4. On May 21, 1976, the broker in this transaction, Farmers Potato 
Distributing Co., Inc., issued a Brokers Standard Memorandum of Sale, 
which stated, in pertinent part: 


Sold to U.S. Export/Import Co., P.O. Box 8251, Savannah, Georgia 31402 
Ship to Houston, Tex 


Sold for Acct. of Apache Distributors, P.O. Box 418, Glendale, Arizona 85301 
Contents of sale: 


800-50# sks U.S. #1 Prepack yellow Onions at $3.40 del’d 


Specs: Deliver to Sea Land, 8402 Clinton Drive, Houston, Texas 


Nowhere on the document was there provided that, upon arrival in 
Houston, Texas, the onions were required to comply with U.S.D.A. ex- 
port standards. 


5. On or about May 24, 1976, the onions were shipped by complainant 
from Arizona, in interstate commerce, to respondent in Houston, Texas, 
where they arrived on or about May 26, 1976, and were received by Sea 
Land. 


6. On May 26, 1976, the onions were unloaded and, on the application 
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of Sea Land, underwent a federal inspection which revealed the follow- 
ing, in pertinent part: 


CAR NO. 
TRAILER LIC. Lot Inspection 


Products Inspected: Yellow ONIONS in mesh sacks labeled “Arizona Onions 
Net Wt. 50 lbs. All-Vita Apache Distributors Phoenix, Arizona”. Approximate- 
ly 800 sacks. 


Condition: Generally firm and fairly dry to dry. Decay average less than 1/2 of 
1%. Some sacks throughout stacks show rubbed areas, with onions [sic] rubbed 
sides of sacks showing slight scuffed areas, affecting outer scales, not affecting 
grade. 


Remarks: Above described areas not affecting grade shown on certificate at 
applicant’s request. 


7. Subsequent to the inspection, the onions were rejected by respond- 
ent. 


8. Thereafter, complainant resold the onions to Distribution Services, 
Inc., which remitted to complainant the sum of $314.32. 


9. A formal complaint was filed by complainant on December 14, 
1976, which was within nine months after the cause of action herein ac- 
crued. 


CONCLUSIONS 


Prior to discussing the principal issues herein, it must first be noted 
that respondent’s counterclaim for attorneys fees cannot be granted, 
even if respondent should prevail with respect to every substantive issue 
herein. According to section 47.19 (d) of the Rules of Practive (7 CFR 
47.19 (d) ), attorneys fees may be awarded only if incurred in connection 
with an oral hearing, which did not take place in this case. 


Turning to the merits, respondent asserts that it justifiably rejected 
the onions, as they were not in accordance with the terms of the contract 
because they failed to grade U.S. No. 1 upon arrival, and did not meet 
the U.S.D.A. standards for export. 


The Federal inspection report of May 26, 1976 (Finding No. 5) indi- 
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cates that the onions were unloaded after their receipt by Sea Land, act- 
ing as respondent’s agent, prior to Sea Land’s application for inspection. 
The act of unloading constituted acceptance by respondent (Mario 
Saikhon v. Russel/Ward Company, Inc. 34 A.D. 1940 (1975) ), thus, pre- 
cluding its right to reject. U.C.C. § 2-607 (a). 


The inspection also showed the onions to be practically free from 
decay, with only superficial blemishes having no effect on grade. There 
is evidence in the record tending to support respondent’s position that 
the onions failed to grade U.S. No. 1, namely, statements from Sea Land 
(report of investigation Exhibit No. 9, complainant’s Exhibit No. 6), but 
it does not overcome the weight of the inspection report indicating U.S. 
No. 1 grade. 


Concerning respondent’s claim that the contract included a warranty 
that the onions would meet U.S.D.A. export standards, respondent has 
the burden of proving such express warranty by a preponderance of the 
evidence. Daniel Hudson v. Battleground Farms, 17 A.D. 177 (1958). 
The broker’s memorandum of sale issued in connection with this transac- 
tion (Finding No. 4), contains no such warranty. Although a broker’s 
memorandum of sale does not constitute a contract between parties, it 
must be considered as evidence of a contract when not objected to. 
Hanover International Corporation v. Ball Brokerage Co., 34 A.D. 655 
(1975). As respondent did not object to the memorandum of sale, it is 
held to evidence the contract terms. Thus, respondent has not sustained 
its burden of proving the existence of an express warranty. 


For the reasons that respondent accepted the goods prior to rejection, 
and there was no breach of contract on the part of complainant, respond- 
ent’s rejection was without reasonable cause. Mountain Lion Fruit, Inc. 
v. United A. G. Stores Cooperative, Inc., 29 A.D. 61 (1970). 


When the buyer wrongfully rejects, the aggrieved seller has the option 
of reselling and recovering damages. See U.C.C. 2-706, 2-703. If this 
option is exercised, the seller’s damages are the difference between the 
contract price and the price obtained through resale of the goods where 
such resale is accomplished in a commercially reasonable manner. 
Freshpict Foods, Inc. v. A. J. Camp, Inc. and/or John F (Jack) Derner, 30 
A.D. 1115 (1971). 


Complainant obtained $314.32 from Distribution Services, Inc. on its 
resale of the onions. Respondent offered no objection to the resale, and it 
is accepted as commercially reasonable. Complainant’s damages are, 
therefore, $2,720.00 less $314.32 or $2,405.68, and its failure to pay 
this sum is a violation of section 2 of the Act for which reparation should 
be awarded, with interest. 





HALL v. NEWAY PRODUCE CO. 
Cite as 37 A.D. 663 


ORDER 


Within 30 days from the date of this order, respondent shall pay com- 
plainant $2,405.68, with interest thereon at the rate of 8 percent per an- 
num from July 1, 1976, until paid. 


Respondent’s counterclaim is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 18,438) 


ROBERT M. (BOB) HALL v. NEWAY PRODUCE Co., INC. PACA Docket No. 
2-4501. Decided April 11, 1978. 


Contract terms — condition for adjustment — Adjustment clause — not 
brought into effect — Shipping costs — disallowance of — Claim for in- 
terest on entire amount — disallowed — Interest — allowed on - disputed 
amount only — Reparation awarded 


Where respondent failed to prove a breach of contract by complainant or that condition de- 
fects in the potatoes in issue were sufficient to bring into effect the adjustment 
clause of the contract, respondent is liable to complainant for the amount due and 
owing complainant of $4,490.97 for which reparation is awarded. 


Bonnie Luken, Presiding Officer. 
William J. McKelveen, Boise, ID, for respondent. 
Complainant pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 a et seq.). In a formal 
complaint filed with the Department of Agriculture on December 6, 
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1976, complainant seeks reparation against respondent in the amount of 
$7,724.04, in connection with a transaction involving a lot of potatoes 
sold in contemplation of interstate commerce to respondent Neway 
Produce Co., Inc. A copy of the report of investigation was served upon 
the parties. A copy of the formal complaint was served upon respondent. 
On January 25, 1977, respondent filed an answer to the complaint ad- 
mitting certain of the allegations contained therein but denying liability 
as stated in the complaint. 


Although the amount of damages claimed in the formal complaint ex- 
ceeds $3,000.00, the parties have waived oral hearing. Therefore, the 
parties were given opportunity to submit evidence by means of the 
shortened procedure set forth in the Rules of Practice (7 CFR 47.20). 
Pursuant to this procedure, complainant submitted additional evidence 
in the form of an opening statement and reply statement. Respondent 
also submitted evidence in the form of an answering statement. Neither 
party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Robert M. Hall, is an individual whose address is 
Route 3, Parma, Idaho. 


2. Respondent, Neway Produce Co., Inc., is a corporation whose ad- 
dress is Post Office Box 7592, Boise, Idaho. At the time of the transac- 
tions involved herein, respondent was licensed under the Act. 


3. On April 26, 1976, respondent and complainant entered into a con- 
tractual relationship evidenced by a written document signed by both 
parties. Under the terms of this contract, complainant agreed to sell to 
respondent “22,000 hundredweight or total amount of Bob Hall’s lot of 
Russet Potatoes to be delivered by Bob Hall to Fiesta Farms Plant at 
Nyssa, Oregon, at $3.00 field run less 5 percent.” Also contained in the 
contract was the following provision, “On the west end of cellar two or 
more loads have some defect. Before loading these there may be some 
adjustment in order, if so Bob Hall agrees to adjust this portion if neces- 
sary.” The contract was negotiated by a broker, L. E. Hines. 


4. The broker secured transportation for the potatoes, by truck for 
complainant. Complainant made payment to two trucking firms for 
transportation of the potatoes to Nyssa, Oregon, in the amount of 
$3,233.17. 


5. Pursuant to the contract, the potatoes were delivered to the con- 
tract destination between April 28, 1976, and May 18, 1976. Complain- 





HALLv. NEWAY PRODUCE CO. 665 
Cite as 37 A.D. 663 


ant later billed respondent in the amount of $20,091.36. Respondent re- 
mitted the full invoice price for the first billing. Complainant later is- 
sued a second billing to respondent for an additional $41,376.97. Pay- 
ment to respondent by complainant of $36,846.00 was made on Septem- 
ber 10, 1976, after informal negotiations between the parties were con- 
ducted by representatives of the Department of Agriculture and after re- 
lease by respondent of a check in that amount in satisfaction of the un- 
disputed portion of complainant’s claim. There remains a balance due on 
complainant’s second invoice of $4,490.97. 


6. On May 21, 1976, one truckload of potatoes, containing 53,270 
pounds of potatoes was inspected by the Oregon State Department of 
Agriculture. The truckload was found to contain 5 percent dirt, 1 per- 
cent serious damage by Hollow Heart, 1 percent damage by cuts, 3 per- 
cent nonserious damage by Hollow Heart, and 2 percent damage by oth- 
er causes, or a total of 7 percent defects. 


7. The formal complaint was filed on December 6, 1976, which was 
within nine months of the date on which the cause of action accrued. 


CONCLUSIONS 


The dispute in this case revolves around respondent’s refusal to make 
full payment for an undisclosed number of shipments of potatoes 
shipped by complainant and accepted by respondent. It is admitted by 
respondent that the total amount of potatoes contemplated for shipment 
under the contract were delivered by complainant and accepted by re- 
spondent. Therefore, the burden is upon respondent to show that com- 
plainant did not satisfy his contractual obligations thus releasing 
respondent from its obligation to make full payment. 


Respondent alleges complainant breached the terms of the contract by 
refusing to adjust the purchase price for the final shipments of potatoes. 
Complainant denies the presence of defects of the type or quantity anti- 
cipated by the adjustment clause of the contract. 


It appears from the terms of the contract that complainant agreed to 
adjust the contract price of two or more loads of potatoes from the west 
end of the cellar if the potatoes contained an unstated percentage of de- 
fects. It is upon this clause that respondent relies. Because the adjust- 
ment clause is so vague, we believe a proper interpretation of the adjust- 
ment clause required complainant to adjust the price only upon a show- 
ing that the potatoes were not of merchantable quality. Merchantable 
quality refers to a commodity of “fair average quality,” G. & S. Produce, 
Inc. v. The A. Gordon Fruit & Produce Company, 32 A.D. 299 (1973). 
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The only evidence submitted by the parties concerning the condition 
of the potatoes was a state inspection report reporting an inspection con- 
ducted of one truckload of potatoes apparently upon receipt at a packing 
house in Nyssa, Oregon. Although respondent alleges serious Hollow 
Heart damage was contained in the potatoes, the inspection report 
shows only 4 percent Hollow Heart damage, 1 percent of which was se- 
rious. The report also shows an additional 3 percent damage by cuts and 
other causes. The inspection report does not reveal that the potatoes 
were not of merchantable quality and condition. Although complainant 
did agree to make an adjustment on two or more loads of potatoes sold 
under the contract, complainant was obligated to do so only upon a 
showing of defects sufficient to render the potatoes unmerchantable. 
There has been no showing, by respondent, that the defects contained in 
the potatoes were such as to bring into effect the adjustment clause of 
the contract. We therefore find that respondent is liable for payment in 
the additional amount of $4,490.97. Respondent’s failure to pay com- 
plainant such amount is a violation of section 2 of the Act for which 
reparation should be awarded with interest. 


Complainant has also claimed entitlement to $3,233.17 in transporta- 
tion fees for delivery of the potatoes to the packing house in Nyssa, Ore- 
gon. The written contract reflects two contradictory statements con- 
cerning shipment of the potatoes. The contract states that the produce 
was sold to Neway Produce Co., to be shipped to Neway by Neway truck. 
However, a second portion of the contract states that delivery to the 
Fiesta Farms Plant the contract destination point and packinghouse, 
was to be made by Bob Hall, complainant. Mr. Hines, the broker, stated 
that the agreement between the parties contemplated shipment to the 
packing house by complainant, and shipping from the packing house to 
respondent’s place of business or customers by respondent. This explana- 
tion would appear to harmonize seemingly contradictory provisions of 
the contract, a necessary and desirable result. Therefore, we find that re- 
spondent is not liable for shipping costs as claimed by complainant and 
the portion of the complaint relating to claims for transportation ex- 
penses is hereby dismissed. 


Complainant has also claimed he is entitled to interest on the sum of 
$63,846.00, from May 31, 1976, to September 10, 1976. This was the 
time period between which payment should have been made under the 
contract and the time payment was actually made. Complainant is enti- 
tled to interest from the date on which payment was due for the dis- 
puted portion of the claim only. If complainant wished to claim interest 
on the entire original disputed amount, he should not have accepted pay- 
ment as satisfaction of that portion of his claim. Or, complainant should 
have expressly reserved the right to claim interest for the period in ques- 
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tion. The only portion of respondents original claim which is the subject 
of this proceeding is the disputed $4,479.10 amount. Therefore, re- 
spondent is not entitled to interest on the entire $63,846.00 for the pe- 
riod of time requested. 


ORDER 


Within 30 days from the date of this order, respondent Neway 
Produce Co., Inc. shall pay to complainant as reparation $4,490.97, with 
interest thereon at the rate of 8 percent per annum from June 1, 1976, 
until paid. 


Copies of this order shall be served upon the parties. 


(No. 18,439) 


MUTUAL VEGETABLE SALES v. LAMPROS BROS., INC. PACA Docket No. 
2-3836. Decided April 11, 1978. 


Acceptance — failure to give notice of rejection — Damages — failure to 
prove — Purchase price — failure to pay — Reparation 


Where respondent accepted the lettuce in issue and failed to prove a breach of contract by 
complainant with resulting damages to respondent, respondent is liable to complain- 
ant for the contract price of $5,192.70 for which reparation is awarded with inter- 
est. 

Lowell Stanley, Presiding Officer. 

John R. Catlin, Newport Beach, CA, for complainant. 
Allan L. Lewis, Boston, MA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
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Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $5,192.90 in connection with a 
truckload of lettuce in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto, denying liability 
to complainant. Respondent requested an oral hearing. 


An oral hearing was held at Boston, Massachusetts, on May 21, 1976. 
Complainant and respondent, were represented by counsel. One witness 
testified for complainant and one witness testified for respondent. 


FINDINGS OF FACT 


1. Complainant, Mutual Vegetable Sales, is a corporation whose ad- 
dress is P.O. Box 1996, Salinas, California. 


2. Respondent, Lampros Bros., Inc., is a corporation whose address is 
70 Shepherd Street, Lawrence, Massachusetts. At the time of the trans- 
action involved herein, respondent was licensed under the Act. 


3. On or about January 11, 1975, in the course of interstate com- 
merce, complainant by oral contract sold to respondent one truckload of 
lettuce at the agreed price of $6.00 per carton plus 36 cents coolage, 10 
cents brokerage, and $20.00 Ryan recorder, F.O.B. 


4. The contract was negotiated by Ernest T. Dovolis acting as broker, 
whose address is 13535 Paseo Terrano, Corral de Tierra Oaks, Salinas, 
California. 


5. The complainant shipped the truckload of lettuce on January 11, 
1975, from loading points in the State of California in interstate com- 
merce to respondent at Lawrence, Massachusetts, in a truck operated by 
Walker Trucking. The address of Walker Trucking is not discernible 
from the record. The truckload of lettuce arrived on January 17, 1975, 
at Lawrence, Massachusetts. Respondent notified the broker that he was 
rejecting. At no time did respondent notify complainant of a rejection. 
Respondent has failed to pay complainant the agreed purchase price of 
the lettuce amounting to $5,192.90. 


7. On January 17, 1975, the truckload of lettuce was federally in- 
spected at 8:40 a.m. Such inspection showed in pertinent part: 
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Products Inspected: Iceberg type LETTUCE in fiber board cartons branded; 
“King D” Hearts, 2 dozen, Costal Farms, Inc., Main Office Salinas, California.” 
Applicants count 800 cartons. 


Condition of load: Throughload; 5 rows, 7 layers lengthwise. 
Condition of pack: Tight. 

Temperature of produce: Doorway: Top-39°F; Bottom-39°F. 
Size: Fairly uniform. 


Quality: Clean, generally well trimmed, head leaves green color. Average 80% 
hard or firm 20% fairly firm. Grade defects average 8%, broken mid ribs, 
poorly trimmed (7 to 11 leaves). 


Condition: Heads or portion of heads not affected by condition defects are 
fresh and crisp. Wrapper leaves: No decay. Head leaves: 1 to 3 heads per carton 
average 7% damage by discoloration following brusing. 1 to 4 heads in most 
cartons, none in some, average 8% damage, including 3% serious damage by 
Tipburn. 1 to 4 decayed heads in most cartons, none in some, average 9% 
Bacterial Soft Rot in mostly early, some advanced stages affecting 1 to 4 leaves 
to 1/3 of head, mostly following field frost and tipburn. 


Grade: Meets quality requirements but fails to grade U.S. No. 1, 80% hard or 
firm only account of condition. 


Remarks: Inspection and certificate restricted to 2 complete stacks nearest 
rear doors of trailer. 


8. Some time after 12:30 p.m. on January 17, 1975, the truck driver 
left respondent’s premises with the truckload of lettuce. The disposition 
of the lettuce has not been accounted for. 


9. The formal complaint was filed on June 16, 1975, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


It is necessary to establish whether the respondent made a rightful re- 
jection of the lettuce involved herein. The evidence shows that on Janu- 
ary 17, 1975, the shipment arrived at Lawrence, Massachusetts, and 
respondent requested a Federal inspection which was made at 8:40 a.m. 
that same day. Respondent’s testimony reveals that he notified the 
broker that the lettuce was no good and the quality was not suitable. 
There is conflicting testimony regarding negotiations between the 
broker and the respondent concerning an allowance on the load, as well 
as the time of respondent’s contacting the broker. However, given 
respondent’s most favorable view of the evidence, the facts revealed that 
at no time did respondent contact the complainant regarding his rejec- 
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tion, and the broker never at any time advised the shipper that the load 
was rejected. 


The Department’s regulations provide, in effect, that a buyer is 
deemed to have accepted a shipment unless he gives notice of rejection 
to the seller within 8 hours after the buyer receives notice of arrival and 
the shipment has been placed in a location where the produce is acces- 
sible for inspection (7 CFR 46.2(cc) and (dd) ). Notice of rejection must be 
in clear and unmistakable terms, and expressed to the complainant. 
United Packing Co. v. Connecticut Celery Co., 16 A.D. 810 (1957). It is 
our conclusion that respondent did not give notice of rejection of the 
shipment to complainant within the meaning of the regulations and that 
respondent is therefore deemed to have accepted the shipment. 


Having accepted the shipment, respondent is liable to complainant for 
the purchase price, less damages sustained as a result of a breach of con- 
tract on the part of complainant. The burden of proof is on respondent to 
prove the alleged breach of contract and the extent of damages resulting 
therefrom. 


It is respondent’s position that the lettuce was not in suitable shipping 
condition at the time of sale on January 11, 1975. Section 46.43()) of the 
regulations (7 CFR 46.43(j) ) provides that “suitable shipping condition” 


means that the commodity at the time of sale, is in a condition which, if 
the shipment is handled under normal transportation service and condi- 
tions, will assure delivery without abnormal deterioration at the destina- 
tion specified in the contract of sale. Complainant contends that the 
shipment was not handled under normal transportation services and 
conditions therefore voiding the suitable shipping condition warranty. 


We have no need to conclude whether the lettuce was in suitable 
shipping condition at the time of sale because respondent has failed to 
prove any damages as a result of complainant’s alleged breach of the 
warranty of suitable condition. The proper measure of damages for 
breach of warranty is the difference between the market value of pro- 
duce meeting contract specifications and the market value of the pro- 
duce actually delivered at the time and place of delivery to the buyer. 
Respondent has offered no evidence regarding damages in this instance 
and we must therefore hold respondent liable for the full purchase price 
of $5,192.90. Accordingly we find that respondent accepted the lettuce, 
and even if a breach of warranty was evidenced by complainant, 
respondent has failed to prove damages resulting therefrom, therefore 
respondent is liable for the full purchase price of $5,192.90. Respond- 
ent’s failure to pay this amount is a violation of section 2 of the Act for 
which reparation should be awarded with interest. We further find that 
complainant is entitled to fees and expenses incurred in connection with 
the oral hearing in the amount of $1,880.70. 
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ORDER 


Within thirty days from the date of this order respondent shall pay to 
complainant as reparation $5,192.90, with interest thereon at the rate 
of 8% per annum from March 1, 1975, until paid. 


Within thirty days from the date of this order respondent shall also 
pay to complainant, as additional reparation for fees and expenses, the 
sum of $1,880.70, with interest thereon at the rate of 8% per annum 
from the date of this order until paid. 


Copies of this order shall be served upon the parties. 





(No. 18,440) 


PERRONE FRUIT CO. v. STANLEY PRODUCE Co., INC. PACA Docket No. 
2-4549. Decided April 11, 1978. 


Contract terms — revision of by express guarantee — Express guarantee to 
bear loss — reasonably construed — Contract — modification of — Con- 
tract price less loss sustained — paid in full — Dismissal of complaint 


Complainant, by its express guarantee to bear loss sustained by respondent, modified the 
contract. And, where the original contract price is $280.00 and respondent's loss on 
the 30 unsalable baskets of lettuce is $105.00, complainant is entitled to only 
$175.00. The amount of $175.00 has been paid complainant by respondent. The 
complaint is therefore dismissed. 


Counterclaim — for damages resulting from breach — Burden of proof — 
failure to sustain — Documentary evidence — failure to submit — Dis- 
missal 


Where respondent failed to sustain its burden of proof in its claim for damages against 
complainant, the counterclaim is dismissed. 


Prevailing party — award of fees and expenses 


Complainant, the prevailing party herein, is awarded reparation against respondent in the 
amount of $1,170.62 for fees and expenses incurred by complainant in connection 
with the oral hearing. 


Diane Langton, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 
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Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely com- 
plaint was filed in which complainant seeks a reparation award against 
respondent for the amount of $105.00. The transaction in question in- 
volved the sale of perishable produce in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties, and respondent was served with a copy 
of the complaint. Respondent filed an answer thereto, denying liability 
to complainant. 


Since the amount of damages alleged in the complaint does not exceed 
$3,000.00, the evidence was submitted in accordance with the shortened 
procedure, as provided in the Rules of Practice (7 CFR 47.20). Pursuant 
to this procedure, respondent submitted an answering statement. 
Neither of the parties filed a brief. 


FINDINGS OF FACT 


1. Complainant, Perrone Fruit Co. is a partnership, composed of 
Joseph F. Perrone and Kathryn Perrone, whose address is 4200 Buxton 
Drive, Louisville, Kentucky 40218. 


2. Respondent, Stanley Produce Co., Inc., is a corporation whose 
address is 1975 Jerrold Avenue, San Francisco, California 94124. At the 
time of the transaction in dispute, respondent was licensed under the 
Act. 


3. On or about the 12th and the 15th days of August, 1976, complain- 
ant by oral contract sold to respondent, 80—twelve quart baskets of bibb 
lettuce at the agreed purchase price of $3.00 per basket “F.O.B. Accep- 
tance”, Louisville, Kentucky, for the total amount of $280.00. 


4. Complainant shipped the lettuce on August 12 and 15, 1976, in 
interstate commerce, via American Airlines. 
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5. Upon arrival, respondent accepted the lettuce without objection. 


6. On August 16, 1976, respondent phoned complainant to report the 
substandard condition of the merchandise. At that point in time, com- 
plainant agreed that respondent should recondition and sell the lettuce. 
In addition, complainant gave respondent an express guarantee that 
complainant would bear any loss incurred. 


7. According to the affidavit of David McAuliffe, a customer of 
respondent, the condition of the lettuce at destination was as follows: 
“... the outside leaves were slimy upon receipt ... The lettuce had 
bolted and formed a stick in the heart of the head, and I could not use it, 
as my customers want young, tender bibb lettuce.” 


8. Relying upon complainant’s assurances, respondent reconditioned 
the lettuce, which resulted in a loss of 30—twelve quart baskets, for a 
total monetary loss of $105.00. 


9. Respondent has paid complainant $175.00 for the lettuce. 


10. A formal complaint was filed February 3, 1977, which was within 
nine months after the cause of action herein occurred. 


CONCLUSIONS 


Complainant shipped, via airfreight, 80 baskets (each basket equalling 
12 quarts) of bibb lettuce to respondent, as agreed. However, respondent 
had to trim away 30 of the original 80 baskets of lettuce, due to the 
inferior quality of the produce upon arrival. We find that complainant 
must bear the loss of the 30 baskets of lettuce that were unsaleable, 
based on the following theory of analysis. 


Complainant must sustain the loss, because complainant voluntarily 
offered to cover any loss incurred by respondent, caused by the defective 
condition of the lettuce. Complainant admits that such a commitment 
was verbally given during a telephone conversation on August 16, 1976, 
between Mr. Rogers, an agent of respondent, and Joseph F. Perrone, rep- 
resenting complainant. While we do not have detailed evidence of such 
conversation, we rely on a letter written by complainant to respondent, 
dated December 8, 1976, wherein complainant states in pertinent part: 


When Mr. Rogers called August 16th, he said you were already trimming the 
lettuce. He did not say how bad it was. Thinking that you might lose four or five 
baskets in the process, we told him that we would take care of your loss. 


By assuring respondent that any loss would be covered, complainant 
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in fact revised the terms of the original contract, thereby creating a con- 
tract modification. Absent allegations of misrepresentation, it is irrele- 
vant that complainant mistakenly assumed that the loss would only be 
four or five baskets in total. Complainant’s verbal offer was reasonablly 
construed by respondent as all encompassing. Complainant did not 
condition the offer on any circumstance or condition. Had complainant 
acted prudently, complainant would have inquired as to the extent of 
damage prior to an offer to cover respondent’s losses. 


The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 18,441) 


SALT CITYPRODUCE Co., INC. v. R. T. ENGLUND COMPANY. PACA Docket 
No. 2-4347. Decided April 14, 1978. 


Negligence — failure to prove — Seller’s duty — fulfilled as to suitable 
transportation procurement — Dismissal 


Where the respondent was not negligent in choosing a car suitable for the transportation of 
the lettuce in issue, complainant’s claim for the additional freight charge of $427.30 
is without merit. The complaint is therefore dismissed. 


Diane Langton, Presiding Officer. 
Complainant pro se. 
William T. Tarp, Newport Beach, CA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 
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This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent for the amount of $427.31. The transaction in ques- 
tion involved the sale of lettuce interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties, and respondent was served with a copy 
of the complaint. Respondent filed an answer thereto, denying liability 
to the complainant. 


Since the amount of damages alleged in the complaint does not exceed 
$3,000, the evidence was submitted in accordance with the shortened 
procedure, as provided in the Rules of Practice (7 CFR 47.20). Pursuant 
to this procedure, respondent submitted an answering statement. Briefs 
were not filed by either party. 


FINDINGS OF FACT 


1. Complainant, Salt City Produce Company, Inc., is a corporation 
whose address is 2100 Park Street, Syracuse, New York. 


2. Respondent, R. T. Englund Company, is a partnership composed of 
Robert T. Englund and Paul W. Englund, whose address is Post Office 
Box 517, Salinas, California. At the time of the transaction in dispute, 
the respondent was licensed under the Act. 


3. On April 18, 1975, in the course of interstate commerce, respond- 
ent sold to complainant by a contract negotiated through the John P. 
Storm Brokerage Company, a carload of perishable produce F.O.B., con- 
sisting of 840 cartons of lettuce. 


4. Respondent placed an order on April 17, 1975, with the Atchison, 
Topeka and Santa Fe Railway Company for one small mechanical 
temperature controlled refrigerator car, to load April 18, 1975, with let- 


tuce destined to arrive in Syracuse, New York. The car furnished was a 
44 foot 6 inch refrigerator car No. SFRC 1447. 


5. The lettuce was accepted upon arrival in Syracuse, New York, on an 
unspecified date by complainant. However, complainant subsequently 
objected to the shipment by alleging excessive freight charges. 


6. The total amount charged as freight in the transaction was 
$2,100.89. 


7. An informal complaint was filed on January 22, 1976, which was 
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within nine months after the cause of action herein accrued. 


CONCLUSIONS 


A dispute arising over the duty of the seller to engage suitable trans- 
portation by which to ship perishable produce is a dispute within the 
jurisdiction scope of the Act. Such jurisdiction is specifically derived 
from section 2(4) of the Act, which states in relevant part; “It shall be 
unlawful in or in connection with any transaction in interstate or foreign 
commerce . . . to fail, without reasonable cause, to perform any specifica- 
tion or duty, express or implied, arising out of any undertaking in con- 
nection with any such transaction.” In the present case, the seller’s duty 
to procure proper transportation is impliedly integral to the terms of the 
contract. 


Complainant alleges that respondent ordered a car larger than neces- 
sary to transport the produce, thereby resulting in an additional charge 
to complainant of $427.31. Complainant claims a 35 foot car would have 
been sufficient, rather than the 44 foot 6 inch car in which the produce 
was actually shipped. 


There is an implied warranty in an F.O.B. transaction that the shipper 
will use reasonable care and judgment in selecting the transportation 
service and in providing shipping instructions to the carrier. Progressive 
Grover, Inc. v. Bittle Fruit Market, 31 A.D. 436 (1972). However, in this 
case, the evidence reflects that the seller was not negligent when choos- 
ing a suitable car. According to a letter dated February 6, 1976, written 
by G. W. Braxton, an agent for the Atchison, Topeka and Santa Fe Rail- 
way Company, the cars from which a potential shipper could choose are 
only available in two lengths; 44 feet 6 inches and 33 feet 6 inches. The 
pertinent text of this letter is as follows: 


Please be advised that the 44* 6% mechanical refer is the smallest size car of 
this type in our fleet. The only other smaller type refrigerator car we have is a 
33* 6% standard (bunker ice) refrigerator car which is an older type refrigera- 
tor with a maximum capacity of approximately 700 cartons lettuce. This type 
car has not been used for lettuce loading for many years and is becoming 
obsolete. 


The smallest car capable of holding 840 cartons would be the 44 foot 6 
inch mechanical type car. Nevertheless, barring the size deficiency of the 
33 foot 6 inch standard refrigerator car, the 33 foot 6 inch car would still 
be an inadequate choice, as presumably it is thought of as being an infer- 
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ior means by which to transport lettuce; a conclusion drawn from the 
fact that the car is becoming obsolete. 


As a result, we fine no neglect of duty on the part of the respondent 
shipper. Considering the available choices, respondent chose the most 
appropriate car in which to ship the lettuce to complainant. 


The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 18,442) 


SCHELL RANCH AND PACKING COMPANY v. VAN BLITTER CORPORATION. 
PACA Docket No. 2-4437. Decided April 14, 1978. 


Contract — U.S. No. 1 Export lemons — Contract terms — F.o.b. harbor — 
Contract — failure to prove breach of — Rejection — untimely — Damages 
— failure to prove — Accord and satisfaction — failure to establish — 
Reparation awarded 


Where respondent accepted the three shipments of lemons in issue and failed to sustain its 
burden of proving a breach of contract by complainant, respondent is liable to com- 
plaint for the contract prices thereof, $31,505.55, less the amount of $11,137.93 al- 
ready paid by respondent thereon. The total now due and owing complainant on 
these transactions is $20,367.62 for which reparation is awarded with interest. 


Prevailing party — award of fees and expenses 


Additional reparation is awarded complainant against respondent in the amount of 
$1,170.62 for fees and expenses incurred by complainant in connection with the oral 
hearing. 


Bonnie Luken, Presiding Officer. 
Richard V. Lee, Indio, CA, for complainant. 
Archibald M. Mull, LLL, Sacramento, CA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), hereinafter 
referred to as the “Act”. A timely complaint was filed on July 23, 1976, 
in which complainant seeks reparation against respondent in the 
amount of $20,368.22. On October 5, 1976, respondent was served with 
a copy of the formal complaint and a copy of the report of investigation 
prepared by the Department. On October 21, 1976, respondent an- 
swered the complaint, denied the substantive allegations of the com- 
plaint and counterclaimed against complainant for an unspecified 
amount of damages. The dispute between the parties concerned the pur- 
chase by respondent of 4,971 cartons of lemons shipped by complainant 
in foreign commerce. On July 19, 1977, an oral hearing was held in Sac- 
ramento, California. Complainant and respondent were represented by 
counsel. Both parties presented witnesses in support of their respective 
positions and both filed briefs. 


FINDINGS OF FACT 


1. Complainant, Schell Ranch and Packing Company, is a corporation 
whose address is P.O. Drawer D, Indio, California. 


2. Respondent, the Van Blitter Corporation, is a corporation whose 
address is 4318 Vista Way, Davis, California. 


3. At the time of the transactions involved herein, respondent was li- 
censed under the Act. 


4. In the latter portion of 1975, Eilyana Widdowson, Sales Manager 
for complainant, negotiated an oral agreement with Toshi Van Blitter, 
president of respondent corporation. The agreement established an on- 
going relationship between the parties. By the terms of this agreement, 
complainant was required to secure a continuous supply of lemons for 
shipment to respondent’s customer, Daiichi Foods, in Japan. The agree- 
ment mandated that the fruit be supplied to respondent on a F.O.B. har- 
bor basis. The lemons were required to be U.S. No. 1, sizes 95, 115, 140, 
and 165, with no apparent firm designation by either party as to the per- 
centage of each size of lemon to be shipped. 
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5. By confirmatory letter dated December 31, 1975, complainant in- 
formed respondent that ocean freight space for eight containers of fruit 
had been reserved. The letter stated that complainant intended to ship 
the following brands of lemons: “Global” brand from California, “Sunny 
Cove” brand from the San Joaquin Valley, lemons from Ventura County, 
and “Schell” brand from the Coachella Valley “when the season again 
starts”. Complainant quoted a price of $9.25 C. & F. for lemons through 
January 28, 1975. Complainant informed respondent that preservative 
papers called diphenyl! pads would be included in the packing of the fruit 
if requested by the customer. 


6. Under date of January 8, 1976, complainant informed respondent 
of the final shipping arrangements for 2,000 cartons of lemons aboard 
the S. S. Trade sailing on January 14, 1976. The lemons in this shipment 
were guaranteed to be size 140 or larger and to be packed with two 
sheets of diphenyl paper. The lemons to be shipped were Global Brand, 
from Arizona. 


7. The S. S. Trade departed on January 16, 1976, containing 2,000 
cartons of lemons including the following sizes: 676 cartons of 95’s, 493 
cartons of 115’s, and 831 cartons of 140’s. Respondent made full pay- 
ment for this shipment of lemons in the amount of $11,600.00 The S. S. 
Exchange departed on January 20, 1976, containing 2,000 cartons of 
lemons. This shipment was received and accepted by respondent’s cus- 
tomers and full payment was made to complainant in the amount of 
$12,100.00. The S. S. Finance, sailed January 28, 1976, containing a 
shipment of 2,000 cartons of lemons shipped by complainant and ac- 
cepted by respondent’s customer in Japan. Respondent made full pay- 
ment for this shipment of lemons in the amount of $12,100.00. On 
February 3, 1976, 2,000 cartons of lemons were shipped on S. S. 
McLean. The sizing of these lemons were as follows: 300 cartons 95’s, 
400 cartons 115’s, 1,100 cartons 140’s, 200 cartons 165’s. Payment in 
the full amount of $14,050.00 was made for this shipment of lemons. On 
February 24, 1976, the S. S. Exchange sailed containing 1,000 cartons of 
lemons shipped by complainant to respondent’s customers in Japan. The 
shipment contained the following sizes of lemons: 147 cartons 95’s, 176 
cartons 115’s, 537 cartons 140’s, and 140 cartons 165’s. Respondent 
made full payment for this shipment of lemons to complainant in the 
amount of $6,160.00. 


8. On February 28, 1976, complainant’s sales manager, Mrs. Widdow- 
son, confirmed by letter, a future shipment of lemons containing up to 
30 percent size 165 lemons. The lemons were to be “Golden Quality”, 
brand from the San Joaquin Valley, at a cost of $10.25 C. & F. for size 
140 or larger and $8.65 for size 165 lemons. 
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9. On March 2, 1976, complainant shipped, on the S. S. Finance, 
1,000 cartons of lemons, Sealand van no. 262182. The assortment of 
sizes in this shipment contained 57 cartons 95’s, 150 cartons 115’s, 613 
cartons 140’s, and 180 cartons 165’s. A federal inspection, conducted at 
the packing house, Inspection Report No. A054168, reported the lemons 
as U.S. No. 1, Standard for Export. The S. S. Finance reached Japan on 
March 15, 1976. On March 31, 1976, an inspection of the shipment of 
lemons was conducted by Japan Marine Surveyors and Sworn Measurers 
Association. Ths inspection stated that “The fresh lemons carton box 
were found to have some quantity of the decayed ones with green/white 
mold and/or watery breakdown in various extent, and also to be mixed 
with irregular size ones.” The report also states that the “Cargo in a con- 
tainer was delivered and devanned to the said warehouse on March 19, 
1976, and that the cargo was found to have been in good condition. 
Then, the cargo was found to have oozed at the time of tentative inspec- 
tion held by the applicants on March 30, 1976.” The exact percentages of 
decay were not reported. Complainant invoiced respondent at $6.55 for 
the lemons which were size 140 or larger, and $5.65 for lemons size 165, 
for a total invoice price of $6,388.40. Respondent made payment of 
$3,200.00 for this shipment of lemons. 


10. On March 22, 1976, complainant shipped 3,000 cartons of lemons 


aboard the S. S. Trade, in Sealand van nos. 21640, 26605, and 23121. 
The shipment included an assortment of the following sizes of lemons: 
375 cartons 95’s, 450 cartons 115’s, 1,425 cartons 140’s, and 750 cartons 
165’s. Federal inspection reports numbers A054391, A054390, and 
A054389, stated that the lemons graded U.S. No. 1 at the packing 
house, with defects well within tolerance and met the U.S. Standards for 
Export. The S. S. Trade arrived on April 5, 1976. A survey conducted by 
the Japan Marine Surveyors and Sworn Measurers Association was con- 
ducted on April 13, 1976. The entire shipment was hand sorted and 
found to contain 2.90 percent decay. Complainant invoiced respondent 
$18,975.00 for the 3,000 cartons of lemons. Respondent had made pay- 
ment to complainant of $5,190.00. 


11. On March 29, 1976, complainant shipped, aboard the S. S. Ex- 
change, 971 cartons of lemons, in Sealand van no. 21321. The assort- 
ment of sizes contained in this shipment were 5 cartons 95’s, 174 cartons 
115’s, 152 cartons 140’s, 290 cartons 165’s, and 350 cartons 200’s, for a 
total invoice price of $6,143.15. The fruit was inspected at the packing 
house and according to Federal inspection report A052870, was found to 
be U.S. No. 1, Standard for Export. Respondent made payment to 
respondent in the amount of $2,747.93. 


12. On March 29, 1976, or thereafter, Mrs. Van Blitter contacted 
complainant’s agent, Mrs. Widdowson, concerning the condition of the 
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lemons shipped on the S. S. Finance. Respondent transmitted its cus- 
tomer’s dissatisfaction with the shipment. At that time, complainant’s 
agent informed Mrs. Van Blitter that the March 22 and March 29 ship- 
ments of lemons were already at sea. Respondent requested that com- 
plainant find another buyer for the lemons at sea. Mrs. Widdowson 
made numerous attempts to resell the lemons to another buyer without 
success. The lemons were eventually taken from the import inspection 
warehouse and sold by respondent’s customer. 


13. Under date of April 5, 1976, complainant’s agent stated by letter, 
“If they (the March 22 and 29 shipments) arrive in good shape, it may 
work out yet but under no conditions will Schell accept any claims or lia- 
bilities.” 

14. By check dated May 10, 1976, respondent paid complainant 
$11,147.93 for the March 2, March 22, and March 29 shipments of pro- 
duce. A cover letter accompanying the check set forth respondent’s ex- 
planation for its failure to remit the full invoice price. Complainant for- 
warded the check and cover letter to Mr. Tom Walp, Regional Director, 
Western Region, Regulatory Branch, United States Department of Agri- 
culture, requesting instructions on the proper disposition to be made of 
the check. Respondent authorized Mr. Walp to release the check to com- 
plainant as an undisputed portion of the contract price. 


15. The complaint was filed within nine months after the date on 
which the cause of action accrued. 


DISCUSSION 


Complainant asserts that the March 2, 22, and 29 shipments of lemons 
were shipped on an F.O.B. harbor basis, complied with contract specifi- 
cations, were accepted by respondent and that complainant is entitled to 
the contract price. Respondent claims that the three shipments of 
lemons were shipped F.O.B. Japan, were excessively decayed and mis- 
sized upon arrival in Japan and therefore did not meet contract specifi- 
cations. Respondent also alleges that complainant’s claim is foreclosed 
because complainant has accepted partial payment as full satisfaction of 
its claim. 


In 1975, complainant and respondent entered into an oral contract. 
The terms of this contract required complainant to ship frequent and 
steady supplies of U.S. No. 1 Export grade lemons to respondent’s cus- 
tomer in Japan. Complainant arranged with various packing houses for 
necessary quantities of lemons to be inspected, packed and sealed in Sea- 
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land vans, then trucked to the port of export, Long Beach, California. 
The lemons were sold to respondent on an F.O.B. harbor basis. 7 CFR 
46.43(i) defines an F.O.B. contract as requiring the seller to place the 
commodity at the harbor or on the shipping vessel in suitable shipping 
condition. ' The terms of the contract existing between complainant and 
respondent required complainant to place the fruit aboard an ocean 
going vessel. Suitable shipping condition, as defined by 7 CFR 46.43) 
“means that the commodity, at time of billing, is in a condition which, if 
the shipment is handled under normal transportation service and condi- 
tions, will assure delivery without abnormal deterioration at the con- 
tract destination.” Neither party has alleged the existence of abnormal 
shipping conditions. Complainant therefore has breached the terms of 
the contract only if there existed abnormal deterioration of the fruit at 
contract destination point, Wolf v. Mendelson-Zeller Co., 34 A.D. 690 
(1975), or it did not comply with other contract specifications. Section 2 
of the Act (7 U.S.C. 499b), declares it to be unlawful, “for any commis- 
sion merchant, dealer, or broker . . . to fail, without reasonable cause, to 
perform any specification or duty, express or implied, arising out of any 
undertaking in connection with any” transaction involving a perishable 
agricultural commodity. Respondent’s customer became its agent for 
purposes of acceptance and rejection. Therefore, actions taken by 
Daiichi Foods are deemed to be the actions of the principal unless other- 
wise proven. Upon entrance into the oral contract with complainant, 
respondent undertook an implied duty to accept the produce shipped by 
complainant if the produce conformed with the requirements of the suit- 
able shipping condition rule and other contract specifications. Respond- 
ent could, however, reject any specific load shipped by complainant 
under the terms of the contract, provided such rejection was justified. 
Rejection must have been effected within a reasonable time and with 
good cause. 


Turning to the facts of this dispute, it is apparent that respondent did 
not timely reject the disputed load of lemons shipped aboard the S. S. 
Finance, Sealand Van No. 262182, shipped March 2, 1976 and arriving 
in Japan on March 15, 1976. Respondent’s customer did not inform 
respondent and, therefore, no communication was made to complainant 
concerning the lemons until at least March 31, 1976. Effective rejection 
could not be made over two weeks after receipt of the lemons. ? Respond- 
ent did not timely reject the lemons. However, complainant may still be 
liable for damages if it failed to comply with the terms of the contract. 


* Section 46.43(i) states, in part, “the produce . . . sold is to be placed free on board .. . in 
suitable shipping condition . . . and that the buyer assumes all risk of damage and delay in 
transit not caused by the seller. (7 CFR 46.43(i)). 

? “Acceptance” means: (1) Failure of the consignee to give notice of rejection to the con- 
signor within a reasonable time as defined in paragraph (cc) of this section. . . . 
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Respondent alleges excessive decay was present in the lemons. The in- 
spection report as quoted in Finding of Fact 9 above recites no decay per- 
centages. Insufficient evidence exists in the record to prove complainant 
breached the terms of the contract. We find that respondent accepted 
and is therefore liable for the purchase price of the 1,000 cartons of 
lemons aboard the S. S. Finance. 


The determination of liability in connection with 3,000 cartons of 
lemons shipped aboard the S. S. Trade on March 22, 1977, and the 971 
cartons shipped on March 29, 1977 is more complex. Respondent con- 
tacted complainant on March 29, 1976, and communicated its cus- 
tomer’s dissatisfaction with the March 2 shipment of lemons. After 
learning that two more shipments of lemons were already on the water, 
respondent requested complainant’s agent attempt to sell the two ship- 
ments en route to Japan. Although complainant’s agent made numerous 
suggestions concerning the possibility of price adjustments for the two 
shipments before the lemons arrived in Japan, complainant’s agent in- 
formed respondent that it was assuming no responsibility for the condi- 
tion of the lemons prior to receipt in Japan. Complainant attempted to 
arrange purchasers for the lemons in transit prior to arrival in Japan. 
Upon arrival, respondent’s customer eventually took possession of the 
lemons after clearance through the necessary importation officials. The 
lemons were sold by respondent’s customer and proceeds less reputed ex- 
penses were remitted to respondent, thence to complainant. 


Although a great deal of communications passed between respondent, 
respondent’s customer, complainant’s agent and complainant, we believe 
the legal analysis of the facts distills down to this. Respondent, through 
its agent, accepted the March 22 and 29 shipments of lemons. Although 
complainant’s agent made an effort to arrange purchasers for respond- 
ent’s customer, this activity was undertaken as a courtesy to respondent. 
It has been frequently held that a rejection must be made in clear and 
unmistakeable terms. Jarson v. Tavilla, 30 A.D. 1360 (1971). Complain- 
ant’s actions cannot be taken as substantive evidence of a rejection by 
respondent. Nor did complainant induce acceptance by false promises of 
price adjustments. Although price adjustments were discussed, and 
eventually offered, complainant stated, prior to arrival of the March 22 
and 29 shipments that it was assuming no liability for the shipments. 
Therefore, respondent is deemed to have accepted the two shipments on 
arrival in Japan. * Respondent therefore must prove that the lemons 
upon arrival in Japan, did not meet contract specifications. The only evi- 
dence on record concerning the condition of the 3,000 cartons of lemons 


* This result is harmonious with section 1-606 of the Uniform Commercial Code. See also 
Handbook on the Law under the Uniform Commercial Code, White and Sumners. 
§ 13-21, 452. 
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aboard the S. S. Trade, which arrived in Japan on April 5, 1976, is the 
inspection report made by the Japan Marine Surveyors and Sworn Meas- 
urers Association on April 13, 1976, eight days after the arrival of the 
Trade. The inspection report states that 2.90 percent of the total cargo 
was decayed, necessitating repacking of the load. The issue before us, is 
therefore, did the lemons aboard the S. S. Trade satisfy the require- 
ments that complainant ship the lemons in suitable shipping condition. 


The only standards applicable to lemons are found at 7 CFR 
51.2801(c), which states that no more than one percent of the U.S. No. 1, 
Export grade lemons at shipping point may contain decay. The Japanese 
inspection report stated that decay averaged 2.90 percent in the load. 
2.90 percent decay is not an abnormal amount of decay to be found pre- 
sent in fruit shipped by ocean transport and inspected eight days after 
arrival in port. Although respondent has also asserted that the fruit was 
packed with different sizes mixed in each carton, there is present neither 
documentary evidence of such missizing nor any evidence concerning ex- 
penses allegedly incurred in repacking the fruit. Therefore, we find that 
respondent is liable for the entire contract price of the 3,000 cartons of 
lemons shipped aboard the S. S. Trade, on March 22, 1976. 


Concerning the 971 cartons of lemons shipped aboard the S. S. Ex- 


change, on March 29, 1976, there exists no documentary evidence in the 
record to describe the conditions of the lemons upon arrival in Japan. 
Therefore, we find that respondent has failed to establish that the 
lemons did not conform to the requirements of the suitable shipping 
condition rule. Respondent is therefore liable for the contract price ab- 
sent a showing that complainant breached a contract term and damages 
were sustained as a result thereof. Complainant’s invoice states that 350 
cartons of size 200 lemons were shipped. The terms of the oral contract 
between respondent and complainant did not contemplate shipment of 
size 200 lemons. Shipment of size 200 lemons was a breach of the con- 
tract terms. Respondent accepted the lemons and is therefore liable for 
the contract price less damages resulting from the breach computed in 
conformity with the measure of damages set forth in Uniform Commer- 
cial Code section 2-714(1). However, respondent has not proved any 
damages incurred by it specifically for delivery of size 200 lemons there- 
fore, respondent is liable for the contract price of $6,143.15. 


Respondent has alleged, as part of its counterclaim, that complainant 
accepted and deposited respondent’s check for $11, 137.93, thus effectu- 
ating an accord and satisfaction. The facts surrounding complainant’s 
receipt and acceptance of respondent’s check do not give rise to an ac- 
cord and satisfaction. Complainant’s president did not accept the check 
but rather, upon receipt of the check and accompanying letter, trans- 
mitted the check to Mr. Tom Walp of the Fruit and Vegetable Division of 
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this Department for instructions. After negotiation with both parties, 
Mr. Walp secured authorization from respondent releasing the check as 
reflecting an undisputed amount. Mr. Walp informed complainant of 
respondent’s authorization and instructed complainant to deposit the 
check. The check reflects only the undisputed amount. To all involved in 
this dispute, it was apparent that a bona fide dispute existed between 
respondent and complainant concerning the remaining portion of the 
contract price. By releasing the check for only the disputed amount, 
respondent is now precluded from alleging accord and satisfaction. 


Therefore, the amount of damages to be awarded to complainant is as 
follows. The invoice price of March 2, 1976, shipment aboard the S. S. 
Finance was $6,388.40. Respondent has remitted to complainant 
$3,200.00 as partial payment for this shipment. Respondent owes 
$3,188.40 in connection with this particular shipment. As to the 3,000 
cartons of lemons shipped aboard the S. S. Trade, the total invoice price 
was $18,975.00. Respondent has remitted to complainant $5,190.00. 
Respondent is liable to complainant for the remaining contract price of 
$13,785.00. In connection with the March 29, 1976 shipment aboard the 
S. S. Exchange, complainant invoiced respondent in the total amount of 
$6,142.15. Respondent has made payment of $2,747.93 to complainant. 
There remains an unpaid balance of $3,394.22. Therefore respondent is 
liable for $3,394.22 in connection with the March 29 shipment. We find 
that respondent’s failure to make full payment to complainant in the 
amounts recited above constitute violations of section 2 of the Act for 
which reparation should be awarded with interest. 


Respondent’s counterclaim against complainant is dismissed. 
Respondent’s counterclaim included a claim for damages occasioned by 
complainant’s alleged breach of the contract terms. Respondent has not 
succeeded in proving that complainant breached the terms of the con- 
tract except as stated above. Additionally, respondent submitted no 
documentary evidence to support its claim for damages. Even if respond- 
ent proved a breach by complainant, it has provided no guide by which 
we can access damages. 


Turning to the claims for fees and expenses, complainant has submit- 
ted a claim for $2,832.42, $1,170.62 of which will be allowed. Claims for 
preparation of a complaint and the brief are not expenses incurred in 
connection with the oral hearing. Also, complainant’s claims of mileage 
for both the attorney and witness are disallowed for failure to state mile- 
age. 
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Within thirty days from the date of this order respondent shall pay to 
complainant as reparation, $20,367.62, with interest thereon at the rate 
of eight percent per annum from February 1, 1977, until paid. 


Within thirty days from the date of this order, respondent shall pay to 
complainant, as additional reparation for fees and expenses, $1,871.00, 
with interest thereon at the rate of eight percent per annum, from the 
date of this order until paid. 


Copies of this order shall be served upon the parties. 


(No. 18,443) 


In re BABENDURE PRODUCE CO., INC., d/b/a SOUTHWESTERN PRE-PAK 
CO., SOUTHWESTERN FRESH KUT DIV., and SOUTHWESTERN BROKER- 
AGE Co. PACA Docket No. 2-4816. Decided January 26, 1978. 


Flagrant and repeated violations — failure to pay — Sanction 


Where respondent purchased and accepted 159 lots of potatoes from seven sellers and 
failed to pay the agreed purchase prices therefor in the total amount of 
$421,641.63, respondent wilfully, flagrantly and repeatedly violated the Act. 
Respondent’s license as a registrant under the Act is therefore revoked. 


Bonnie Luken, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) hereinafter 
referred to as the “Act”, instituted by a complaint filed on October 18, 
1977, by the Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. It is 
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alleged in the complaint that during the period April 1976 through May 
1977, respondent purchased and accepted, in interstate and foreign com- 
merce, from 7 sellers 159 lots of potatoes, a perishable agricultural com- 
modity, failed to make full payment promptly of the agreed purchase 
prices or balances thereof in the total amount of $421,641.63. 


A copy of the complaint was served upon respondent which complaint 
has not been answered. The time for filing an answer having run, and 
upon the motion of the complainant for the issuance of a Default Order, 
the following Decision and Order is issued without further procedure or 
hearing pursuant to section 1.139 of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, Babendure Produce Company, Inc., is a corporation, 
whose mail address is 3105 Produce Row, Houston, Texas. 


2. Pursuant to the licensing provisions of the Act, license number 
671011 was issued to respondent on November 30, 1966, was renewed 
annually, presently is in effect, and is next subject to renewal on or be- 


fore November 30, 1977. 


3. As more fully set forth in paragraph 3 of the complaint, during the 
period of April 1976 through May 1977, respondent purchased and ac- 
cepted in interstate and foreign commerce from 7 sellers 159 lots of 
potatoes, a perishable agricultural commodity, but failed to make full 
payment promptly of the agreed purchase prices, or balances thereof, in 
the total amount of $421,641.63. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect to 
the 159 transactions set forth in Finding of Fact No. 3 above, constitutes 
willful, repeated and flagrant violations of section 2 of the Act (7 U.S.C. 
499b), for which the Order below is issued. 


Respondent’s license is revoked. 
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This Order shall take effect on the eleventh day after this Decision be- 
comes final.* 


Pursuant to the Rules of Practice governing procedures under the Act, 
this Decision will become final without further proceedings thirty-five 
days after service hereof unless appealed to the Secretary by a party to 
the proceeding within thirty days after service as provided in sections 
1.139 and 1.145 of the Rules of Practice (7 CFR 1.139 and 1.145). 


Copies hereof shall be served upon the parties. 


(No. 18,444) 


BREWSTER HEIGHTS PACKING, INC. v. MONARQUE BROKERAGE CO. and/or 
CHOUMAS PRODUCE Co., INC. PACA Docket No. 2-4594. Decided 
April 17, 1978. 


Open sale — Broker — authority of — Agent — for undisclosed principal — 
Reparation awarded against 


Where respondent Monarque, which had authority for billing and collecting, received pay- 
ment for the produce in issue and failed to remit said payment to complainant, 
respondent Gilles J. Monarque, d/b/a Monarque Brokerage Co., is liable to complain- 
ant for $4,644.06 for which reparation is awarded complainant against said 
respondent. 


Consignment — net proceeds of remitted to agent — Discharge of duty — 
Dismissal 


Where respondent Choumas Produce Co. handled the produce on consignment and remit- 
ted the net proceeds thereof to respondent Monarque, respondent Choumas is dis- 
charged of its duty. The complaint against respondent Choumas is dismissed. 


George L. Aubrey, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


* The Decision and Order became final March 6, 1978.—Ed. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award in the amount 
of $4,644.06 against respondents jointly and severally in connection 
with a transaction in interstate commerce involving a truck shipment of 
apples from Brewster, Washington to Los Angeles, California. 


A copy of the report of investigation made by the Department was 
served upon the parties. A copy of the complaint was served on both re- 
spondents. Respondent Monarque did not file an answer thereto, and is 
now in default. Respondent Choumas filed an answer denying liability. 
The amount claimed in the formal complaint is more than $3,000. How- 
ever, no party has requested an oral hearing. Accordingly, the shortened 
procedure provided for in section 47.20 of the Rules of Practice (7 CFR 
47.20) is applicable. Under this procedure the pleadings of the parties 
are considered a part of the evidence in the case, as is the Department’s 
report of investigation. Neither party offered any additional evidence or 
filed briefs. 


FINDINGS OF FACT 


1. Complainant, Brewster Heights Packing Co., Inc., is a corporation 
whose address is P.O. Box 735, Brewster, Washington. 


2. Respondent, Gilles J. Monarque, is an individual, doing business as 
Monarque Brokerage Co., whose address is 746 South Central Avenue, 
No. 231, Los Angeles, California. At the time of the transaction alleged 
herein Mr. Monarque was licensed under the Act. 


3. Respondent, Choumas Produce Co., Inc., is a corporation whose ad- 
dress is 1001 South San Pedro Street, Los Angeles, California. At the 
time of the transaction alleged herein respondent Choumas was licensed 
under the Act. 


4. Pursuant to oral contract negotiated by a broker, Stirling Fruit 
Sales of Leavenworth, Washington, dealing through a Los Angeles 
broker, respondent Monarque, on or about June 10, 1976, complainant 
shipped a truckload (924 cartons) of extra fancy red delicious apples 
from Brewster, Washington to a firm known as McCoy’s Market in Lake- 
wood, California, terms f.o.b./net. 


5. McCoy’s Market rejected the apples on arrival. Stirling Fruit Sales 
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then asked Monarque to obtain federal inspection. This was obtained at 
a Los Angeles truck stop at 6:35 a.m., June 14, 1976, and showed 16% 
condition damage by bruising and other problems of a minor nature. 


6. On an unknown date Monarque placed the load with Choumas Pro- 
duce, to handle on an open or consignment basis. 


7. At unknown dates (sometime in June, 1976) Choumas received 
documentation for this transaction as follows: 


a. Bill of lading dated June 10, 1976, from Brewster Heights Packing, Inc., 
consigned to McCoy’s Market (marked out and “Choumas” penciled in) destin- 
ation Los Angeles, California, 942 cartons Extra Fancy Red Delicious Apples. 


b. Monarque Brokerage Co., Confirmation of Sale and Shipping Instructions 
dated 6/10/76 showing the shipper as Stirling Fruit Sales, “sold to” Choumas 
Produce, 1,000 T/P XF stark’s 100-113’s price “open”, terms “open”. billing 
“broker”, special conditions “Reject, by McCoys inspection taken”. 


c. Monarque Brokerage Co. invoice number 800, “sold to” Choumas Produce, 
date 6/11, quantity 942, T/P XFC stark’s 100-113’s (price and amount altered). 


8. On or about August 5, 1976, Choumas remitted to Monarque 
$4,644.06 as the net proceeds from the sale of the apples. Monarque has 
failed to remit the proceeds to the complainant. 


9. After some negotiations between Stirling, Choumas and Monarque 
about the payment, on or about November 11, 1976, complainant wrote 
to Choumas requesting payment. This was telephonically refused by 
Choumas on the grounds that Monarque had already been paid for the 
shipment. 

10. A formal complaint was filed on February 28, 1977, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


There is no question about Monarque’s liability for monies had and re- 
ceived for complainant’s account. Monarque received payment for the 
apples from Choumas, but failed to remit to the complainant. The ques- 
tion to be resolved is whether Choumas is also liable to complainant. 


In general a broker has authority to negotiate a sale, but no more. He 
has no implied power to receive payment on behalf of the seller. How- 
ever, there are exceptions to this rule where the broker has possession of 
the goods, and delivers them while cloaked with the indicia of authority 
to receive payment. This is especially true where the principal is not dis- 
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closed. Higgins v. Moore, 34 NY 417 (1866). In this transaction neither 
the invoice nor the sales confirmation disclosed that the complainant 
was the principal. The Sale to Choumas was consumated after the pro- 
duce had already arrived at Los Angeles and was under the control of 
Monarque. Monarque’s confirmation showed that it would do the billing. 


The past dealings between all the parties concerned justified Choumas’ 
payment to the broker, Monarque. Choumas has shown that it handled 
produce from the complainant on 19 occasions in the two years before 
the sale in question. For each of these transaction Choumas was billed 
by, and made payment to, the broker rather than the complainant, 
Brewster Heights. There is nothing in the record to show that Brewster 
Heights ever objected to Choumas making its remittances through 
brokers. 


The report of investigation contains a letter from Stirling Food Sales 
stating as follows: 


Monarque placed the load with Choumas Produce to handle for Brewster 
Heights account only. Monarque was then to inform us of the return and Brew- 
ster Heights would bill Choumas Produce for their account. We never author- 
ized anyone but Brewster Heights to invoice and would not consider having 
Monarque Brokerage invoice. 


Apparently, Brewster Heights did not invoice Choumas. Only Mon- 
arque did. Brewster Heights’ letter to the F & V office in Los Angeles on 
January 25, 1977 states that, “(T)he only people who ever invoice when 
we are working throught (sic) Stirling Fruit Sales are Stirling himself or 
Brewster Heights Packing, Inc.” But is is most significant that Brewster 
Heights attached a copy of its June 11, 1976, invoice to McCoy’s Market 
to the complaint, but did not at any stage in the proceedings offer evi- 
dence of any invoice to Choumas from either itself or Stirling. Choumas’ 
answer to the complaint mentions an “open invoice” from Brewster 
Heights received on or about June 18th. Neither party thought this 
document significant enough to introduce into evidence. Consequently it. 
is not part of the evidence. We conclude that on open sales of this type 
Brewster Heights had allowed the broker in contact with Choumas to as- 
sume authority for billings and collections, and was following the same 
practice in this case. 


Apparently, after McCoy’s rejected the shipment, Brewster Heights 
was resigned to letting Monarque make disposition of the truck in any 
manner that it could. Brewster Heights finally did request direct pay- 
ment from Choumas, but this was some three months after Choumas 
had paid Monarque. 


Under all the circumstances we think that Brewster Heights was guil- 
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ty of laches, and is now estopped from asserting a claim against Chou- 
mas. If it had expected payment from Choumas, it should, in good con- 
science, have so notified Choumas before Choumas had paid Monarque 
as in previous transactions. Choumas was entitled, under the circum- 
stances, to pay Monarque. 


Respondent Monarque is liable to the complainant in the sum of 
$4,644.06. Its failure to pay this sum is a violation of section 2 of the Act 
for which reparation should be awarded with interest. 


Within thirty days from the date of this order the respondent, Gilles 
J. Monarque d/b/a Monarque Brokerage Company shall pay to complain- 
ant as reparation $4,644.06 with interest thereon at 8 per cent per an- 
num from September 1, 1976 until paid. 


The complaint against Choumas is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 18,445) 


HARDING’S FEDERAL FRUIT DISTRIBUTORS v. R. M. GERAWAN CO., INC. 
PACA Docket No. 2-4630. Decided April 17, 1978. 


Brokerage fees — entitlement to — Reparation for 


Where the broker’s negotiations has resulted in a contract of sale prior to the shipment of 
the goods as found herein, respondent is liable to complainant for brokerage fees in 
the amount of $301.50 for which reparation is awarded with interest. 


George L. Aubrey, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. sections 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
$301.50 against the respondent for brokerage fees in connection with a 
transaction in interstate commerce involving the shipment of one carlot 
of plums and nectarines from California to New York. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties, a copy of the formal complaint was 
served upon the respondent. Respondent filed an answer denying liabil- 
ity. 

The amount claimed in the complaint is less than $3,000. Therefore, 
the shortened procedure provided in section 47.20 of the Rules of Prac- 
tice (7 CFR 47.20) is applicable. Under this procedure the verified plead- 
ings of the parties are considered a part of the evidence of the case, as is 
the Department’s report of investigation. The parties were given oppor- 
tunity to submit further evidence in a form of sworn statements and to 
file briefs. Neither party has done so. 


FINDINGS OF FACT 


1. Complainant, Hardin’s Federal Fruit Distributors, is a corporation 
whose address is 835 South Sunnyside Avenue, Fresno, California. 


2. Respondent, R. M. Gerawan, is a corporation whose address is P.O. 
Box 392, Reedley, California. At the time of the transaction involved 
herein the respondent was licensed under the Act. 


3. On August 19, 1976, the president of the complainant, acting as a 
broker, succeeded in negotiating by telephone the sale of a car lot of nec- 
tarines and plums between respondent, the shipper, and a firm identi- 
fied in the complaint as “Bronstein and Rovner” in Buffalo, New York. 


4. After these negotiations were completed, on that same date re- 
spondent notified complainant by telephone that it would not sell to 
Bronstein and Rovner because of their unfavorable rating in a trade pub- 
lication. 


5. Complainant notified Bronstein and Rovner of this on Friday, Au- 
gust 20, and, was thereupon requested by them to attempt to fill the 
order elsewhere. Complainant was unable to do this because the required 
size of nectarines was otherwise unavailable. 
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6. Subsequently the respondent and Bronstein and Rovner entered 
into direct nogotiations which resulted in respondent’s shipment on or 
about August 21, 1976, of a carload of plums and nectarines from Reed- 
ley, California, to Bronstein and Rovner in Buffalo. 


7. On or about August 30, 1976, complainant mailed respondent an 
invoice for brokerage fees for this shipment; i.e. for 2010 packages at 15 
cents for a total of $301.50. 


8. On August 31, 1976, respondent’s sales manager, Jack Cook, ad- 
vised the complainant’s president, C. E. Harding, by telephone that the 
respondent would not be responsible for brokerage. 


9. A formal complaint was filed on March 23, 1977, within nine 
months after the cause of action accrued. 


CONCLUSIONS 


In its answer the respondent does not specifically deny its agreement 
to pay brokerage at 15 cents a package. Its only defense to this claim for 
brokerage is that the transaction was rescinded, and that its subsequent 
shipment of plums and nectarines to the party in Buffalo was pursuant 
to a separately negotiated contract in which the complainant broker did 
not participate. With this we cannot agree. The broker’s efforts had al- 
ready resulted in a contract of sale on August 19, and we therefore need 
not decide whether there was a rescission of the contract. The shipment 
of the goods on or about August 21, 1976, was an indication that the 
credit rating of the receivers was not adequate cause for recission. 


Respondent is liable for brokerage fees as billed and its failure to pay 
complainant such fees is a violation of section 2 of the Act for which rep- 
aration should be awarded with interest. 


Within 30 days from the date of this order respondent shall pay to 
complainant, as reparation, $301.50 with interest thereon at 8 percent 
per annum from October 1, 1976, until paid. 


Copies of this order shall be served upon the parties. 
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(No. 18,446) 


MEL FINERMAN Co., INC. v. V. F. LANASA, INC. PACA Docket No. 
2-4628. Decided April 17, 1978. 


Merchantability — breach of — Resale — prompt and proper — Damages — 
measure of for goods accepted after breach — Dumping — absent certifi- 
cate — reasonable value assessed — Claim for dumped cartons — disallow- 
ance of — Reparation awarded for amount due after damages 


Where complainant breached the contract as found herein, respondent is entitled to dam- 
ages resulting from said breach. However, when respondent accepted the lettuce in 
issue it became liable for the contract price. Respondent’s total damages are 
$4,592.82. This amount deducted from the contract price of $7,824.40 leaves a bal- 
ance due and owing complainant of $3,231.58 for which reparation is awarded 
against respondent with interest. 


Andrew Y. Stanton, Presiding Officer. 
William T. Tarp, Newport Beach, CA, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $7,824.40 in connection with a 
truckload of lettuce shipped in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto, denying liability 
to complainant. 


Although the amount claimed as damages exceeds $3,000.00, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Under this procedure the verified complaint 
and answer together with the Department’s report of investigation are 
considered evidence in this proceeding. The parties were given the 
opportunity to submit further evidence in the form of verified state- 
ments, but chose no to do so. Complainant filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Mel Finerman Co., Inc., is a corporation whose ad- 
dress is P.O. Box 1427, Salinas, California. 


2. Respondent, V. F. Lanasa, Inc., is a corporation whose address is 
317 Hull Street, Richmond, Virginia. At the time of the transaction in- 
volved herein, respondent was licensed under the Act. 


3. On or about October 1, 1976, complainant, by oral contract, sold to 
respondent one truckload of lettuce consisting of 631 cartons, for $12.00 
per carton plus $.40 cooling for a total price of $7,824.40 F.0.B. accept- 
ance final. 


4. In the early morning hours of October 2, 1976, the lettuce left Sal- 
inas, California, and was shipped in interstate commerce by truck to re- 
spondent in Richmond, Virginia, where it was accepted upon arrival on 
or before October 7, 1976. 


5. On October 7, 1976, at 9:00 a.m., the shipment underwent a federal 
inspection, on the application of respondent. However, only 300 cartons 
were subjected to inspection, after such cartons had been unloaded from 
the truck. 


6. On October 7, 1976, respondent sent complainant a mailgram in 
which it indicated that the lettuce arrived with 27% decay, 30% reddish 
brown discoloration, and 3% tipburn, and stated that it intended to hold 
complainant responsible for any loss which it might incur. 


7. On October 8, 1976, complainant sent respondent a telegram stat- 
ing that it considered respondent liable for the entire invoice price, since 
respondent was aware of the adverse weather and poor condition of the 
lettuce at shipping point. Also in the telegram was the statement “IT 
WAS GENERAL KNOWLEDGE THROUGHOUT THE INDUSTRY 
THAT THIS LETTUCE WAS OF POOR QUALITY DUE TO IT BEING 
RAINED ON FOR DAYS.” 


8. Respondent sent complainant a letter, dated January 18, 1977, in 
which it set forth the results of its disposition of the lettuce. According 
to the letter, 119 cartons were dumped, with sale of the remaining 512 
cartons bringing $3,441,50. Deducted from this sum were $366.15 for 
commission, $189.30 for handling and hauling, $1,577.50 for freight 
and $20.00 for inspection fees, for a net amount allegedly due complain- 
ant of $1,310.55. Complainant refused to accept this amount as consti- 
tuting respondent’s entire obligation. 


9. On February 22, 1977, the Department received a letter from re- 
spondent, which stated, in part, as follows: 
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Knowing that the lettuce had rain on it, Mr. Baggiolini did not describe it in the 
way that it might have as much decay and discoloration as it did have. 


If I had known that the lettuce was as bad as it was before arrival, I would not 
have bought it under any condition at $12.00 F.0.B., plus $.40 cooling, plus 
$2.50 Freight per carton, costing us $14.90 delivered and only being half sal- 
vageable, if that much... . 


10. A formal complaint was filed on May 6, 1977, which was within 
nine months from the time the cause of action accrued. 


CONCLUSIONS 


Although respondent denies that it accepted the lettuce, there is no 
indication that notice of rejection was ever communicated to complain- 
ant. To the contrary, respondent’s mailgram of October 7, 1976, (Find- 
ing No. 6) implies that respondent accepted the lettuce. Since notice of 
rejection must be in clear, unmistakable terms (Mario Saikhon v. Rus- 
sell-Ward Co., Inc., 34 A.D. 1940 (1975) ), it is apparent that, even if re- 
spondent did intend to reject the produce, there was never an effective 
rejection. Respondent is, thus, deemed to have accepted the goods. 
U.C.C. § 2-606 (1) (b). Moreover, the inspection report (Finding No. 5) 
indicates that the lettuce was unloaded from the truck prior to inspec- 
tion. By so unloading the produce respondent is considered to have ac- 
cepted the shipment. Mario Saikhon v. Russell-Ward Co, Inc., supra. 


Having accepted the lettuce, respondent became liable for the full in- 
voice price, less provable damage sustained by any breach of contract by 
complainant. Harry Wolf v. Mendelson-Zeller Co., Inc., 34 A.D. 690 
(1975). 


Complainant claims that respondent is precluded from asserting any 
breach, since the contract terms were F.O.B. acceptance final. According 
to the Department’s regulations, at 7 CFR 46.3 (m), this term means 
that the: 


Buyer accepts the produce at shipping point and has no right of rejection. Suit- 
able shipping condition does not apply under this trade term. The buyer does 
have recourse for a material breach of contract, providing that the shipment is 
not rejected. The buyer’s remedy under this type of contract is by recovery of 
damages from the seller and not by rejection of the shipment. 


Under this section, while the buyer cannot resort to the suitable ship- 
ping condition warranty, it can assert as a claim of damages that “speci- 
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fications of the contract, such as grade or quality at the time of ship- 
ment, have not been complied with.” L. Gillarde Co. v. Joseph Martinelli 
& Co., Inc., 168 F.2d (1st Cir., 1948), opinion amended on rehearing 169 
F2d 60 (1st. Cir., 1948), cert. denied 355 U.S. 885. The implied warranty 
of merchantability, which provides that the goods must be “fit for the 
ordinary purposes for which such goods are used” (U.C.C. 
§ 2-314 (2) (c) ), is applicable to these contract specifications. Respond- 
ent has the burden of proving breach of such warranty by a preponder- 
ance of the evidence. Spada Fruit Sales Agency, Inc. v. Mathew Mer- 
curio, 17 A.D. 791 (1958). 


Complainant acknowledges that the lettuce, at shipping point, was in 
poor quality in its telegram of October 8, 1976, by the statement “IT 
WAS GENERAL KNOWLEDGE THROUGHOUT THE INDUSTRY 
THAT THIS LETTUCE WAS OF POOR QUALITY DUE TO IT BEING 
RAINED ON FOR DAYS.” (Finding No. 7) Complainant claims that re- 
spondent was aware of these problems. Even if respondent was cogniz- 
ant of the rainy weather and its deleterious effect on lettuce, knowledge 
of general adverse conditions does not serve to nullify the implied war- 
ranty that the specific goods which are the subject matter of a contract 
are of merchantable quality. PACA Docket No. 5246, 10 A.D. 1107 
(1951). However, respondent denies knowing that the lettuce contracted 


for was of unmerchantable quality, stating that respondent’s representa- 
tive with whom the contract was made, one Mr. Baggiolini, did not make 
this information available. (See Finding No. 9) Therefore, based on com- 
plainant’s admission concerning the quality of the lettuce at issue at 
shipping point, we conclude that respondent has sustained its burden of 
proving a breach of the implied warranty of merchantability with re- 
spect to the quality specifications of the contract. 


The measure of damages for breach of warranty relative to accepted 
goods is the difference at the time and place of acceptance between the 
actual value of the goods accepted, and their value had they been as war- 
ranted. G. & S. Produce Co., Inc. v. Schnuck Distributing Co., Inc., 34 
A.D. 1604 (1975). In a proper case, incidental damages may be recovered 
as well. U.C.C.§ 2-714. 


The value of the lettuce accepted may be measured by the gross pro- 
ceeds of a prompt and proper resale. In this case resale was made of 512 
cartons, which resulted in gross proceeds of $3,441.50. Complainant 
does not dispute the resale and we, thus, conclude it was prompt and 
proper. Complainant does, however, dispute the validity of respondent’s 
claim that the remaining 119 cartons had to be dumped. Respondent did 
not submit a dump certificate, and the federal inspection showing exten- 
sive decay covered goods that had been unloaded and, in addition, was 
limited to less than half the shipment. Therefore, we cannot accept the 
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alleged dumping, and hold respondent liable for the reasonable market 
value of the 119 cartons. As it is apparent that the produce was not in 
the best condition, we will assign to the 119 cartons the average price at 
which the other 512 cartons were sold, $6.72 per carton, or $799.68. The 
value of the lettuce accepted is, therefore, $4,214.18. 


The value of lettuce meeting contract requirements may be deter- 
mined by reference to the Federal Market News Service Reports for 
October 7, 1976, the probable time of acceptance, at Richmond, Vir- 
ginia, the place of acceptance. Federal Market News Service Reports are 
not available for Richmond. Therefore, we are authorized by U.C.C. 
§ 2-723 (2) to look to the reports from Baltimore, Maryland, which are 
a reasonable substitute. The applicable report shows the value of lettuce 
similar to that involved in the contract herein to have been $14.00 per 
carton, or $8,834.00 for the entire shipment. 


Based on the gross proceeds of the resale, respondent’s damages are 
$8,834.00 less $4,241.18, or $4,592.82. Respondent has also claimed 
certain incidental damages. (See Finding No. 8) However, none of them 
constitute allowable incidental expenses. Freight is not an allowable 
incidental expense since, in an F.O.B. contract such as the one involved 
here, the buyer accepts the goods at the place of shipment (7 CFR 
46.43 (m) ) and, therefore, bears the cost of freight absent an agreement 
to the contrary. U.C.C. § 2-319 (1) (a). It should be noted that respond- 
ent recovers its freight outlay, since the cost of freight is usually taken 
into account in determining the resale price at destination and, there- 
fore, is included in respondent’s damages. As respondent sold the lettuce 
for its own account and not complainant’s, it has no right to a commis- 
sion. For these same reasons, respondent has no right to be reimbursed 
for handling and hauling expenses in connection with the 512 cartons 
sold. Nor can such expenses be claimed in connection with the produce 
allegedly dumped, as such dumpage has been disallowed. Finally, the 
cost of securing inspection is not an allowable expense. Respondent’s 
total damages are, thus, $4,592.82. 


Since the invoice price of the lettuce was $7,824.40, respondent is li- 
able to complainant in the amount of $7,824.40 less $4,592.82 or 
$3,231.58 and its failure to pay such sum is a violation of section 2 of the 
Act for which reparation should be awarded with interest. 


ORDER 


Within thirty days from the date of this order, respondent shall pay to 
complainant, as reparation, the sum of $3,231.58, with interest thereon 
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at the rate of 8 percent per annum, from November 1, 1976, until paid. 


Copies of this order shall be served upon the parties. 


(No. 18,447) 


MENDELSON-ZELLER Co. INC. v. MCMILLAN BROKERAGE Co. PACA Doc- 
ket No. 2-4533. Decided April 17, 1978. 


F. o. b. shipping point transaction — risk of loss during transit — Potatoes 
— commercial grade — Suitable shipping condition — warranty of not 
applicable — Transportation service and conditions — abnormal — Rep- 
aration awarded 


Where respondent accepted the potatoes in issue and failed to sustain its burden of proving 
breach of contract by complainant, respondent is liable to complainant for the con- 
tract price of $3,292.50 for which reparation is awarded with interest. 


Dennis Becker, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $3,292.50 in connection with a 
truckload of potatoes shipped in interstate commerce from Slater, Cal- 
ifornia to ultimate destination in Houston, Texas. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon the respondent, who filed an answer thereto denying liabil- 
ity to complainant. 
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Although the amount claimed in damages exceeds $3,000.00, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is being utilized because neither party requested that an oral 
hearing be held. Complainant did not file an opening statement, nor did 
respondent file an answering statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Mendelson-Zeller Company, Inc., is a corporation 
whose Post Office Address is 450 Sansome Street, San Francisco, Cal- 
ifornia. 


2. Respondent, Garold E. McMillan, is an individual doing business as 
McMillan Brokerage Company, with an address at 910 South Pearl 
Street, Room 201, Dallas, Texas. At the time of the transaction involved 
herein respondent was licensed under the Act. 


3. On May 28, 1976, the complainant sold to the respondent for ship- 
ment in interstate commerce by oral contract a carload of commercial 
grade potatoes consisting of 850 sacks for $3.85 per sack, plus $20.00 
for the provision of a Ryan thermometer, f.o.b. shipping point, for a 
total invoice price of $3,292.50. 


4. The carload of potatoes was inspected at Slater, California begin- 
ning May 26, 1976 and ending May 28, 1976. It showed in pertinent part 
as follows: 


Soft rot: None 
Grade: 
Approximately 80% US NO. 1. quality Size A 


Generally 1/7/8 inches to 18 ounces, mostly 6 to 14 ounces, with 40% or more 6 
ounces or larger Clean, generally practically no skinning Mostly fairly well, 
some well shaped. Defects range from 14% to 22%, averaging 19% including 
7% growth cracks, 6% misshapen and 2% mechanical cuts. 


5. The carload of potatoes was shipped from Slater, California on May 
28, 1976, and arrived in Houston, Texas on June 7, 1976 where it was re- 
ceived by Southwestern Potato PrePak. On June 7, 1976, Southwestern 
Potato PrePak arranged for an inspection of the carload at its place of 
business. The inspection certificate showed in pertinent part as follows: 


Condition of Load: 


Partly unloaded. Loaded to doorway each end of car; 4 to 7 rows, 5 to 8 layers. 
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Temperature of Product: 

In various sacks 44 to 45° F. 

Condition: 

Generally firm. Soft rot ranges in most samples from 5 to 15%, some none, 


average 9%, mostly Slimy Soft Rot, some Leak, mostly early, many in advanced 


stages. 
Remarks: 


Inspection and certificate restricted to product remaining in car at time of in- 
spection only. 


At the time of inspection approximately 600 sacks remained in the rail- 
road car. 


6. Respondent resold the load of potatoes to Southwestern Potato Pre- 
Pak before it was unloaded. However, Southwestern Potato PrePak paid 
respondent a total of only $423.88 with respect thereto after deducting 
a number of costs. The record shows that Southwestern Potato PrePak 
contracted to buy from respondent the entire carload of potatoes at 
$6.70 per sack, which includes $2.33 per sack cost for freight, plus .52 
per sack profit to respondent, plus $3.85, the cost to respondent initial- 
ly. From a total purchase price of $5,695.00, Southwestern Potato Pre- 
Pak deducted $2,008.22 for freight, $1,530.00 for labor, $1,085.40 for 
loss through shrinkage, $520.00 for returns, and $127.50 for brokerage. 


7. Complainant filed a formal complaint on November 20, 1976, 
which was within nine months of the time the cause of action herein 
arose. 


CONCLUSIONS 


Complainant averred in its complaint, and respondent admitted in its 
answer that complainant sold to respondent, F.O.B. shipping point, the 
carload of potatoes in issue. The record shows that the sale was of po- 
tatoes of a commercial grade. Furthermore, inspection at the point of 
origin prior to shipment in interstate commerce shows that the potatoes 
met such commercial grade. Having accepted the potatoes on arrival, re- 
spondent has the burden to show that the potatoes were not in suitable 
shipping condition when they were loaded for shipment. In spite of the 
arrival inspection, in order to show a breach of the suitable shipping con- 
dition warranty by complainant, respondent must show that transit con- 
dition’s were normal. Respondent has failed to sustain its burden in this 
regard, particularly since it took 10 days for the carload to move from 
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California to Texas. Therefore, respondent is liable for the full purchase 
price of $3,292.50, including a $20.00 fee for the provision of a Ryan 
thermometer, since the risk of loss during transit in an F.O.B. shipping 
point transaction rests with the buyer. J. J. Crosetti Co., v. Yeckes- 
Eichenbaum Inc., 38 A.D. 287 (1971). Subsequent sale to a third party or 
inspection at destination cannot alter this result under the circum- 
stances of this case. Thus, complainant should be awarded reparation in 
the amount of $3,292.50. Respondent’s failure to pay such sum is a viola- 
tion of section 2 of the Act, for which reparation should be awarded with 
interest. 


Within 30 days from the date of this Order, respondent shall pay the 
complainant as reparation of $3,292.50, with interest thereon at the 
rate of 8 percent per annum from June 1, 1976, until paid. 


Copies of this Order shall be served upon the parties. 





(No. 18,448) 


In re LEONARD LAWRENCE O’DAY, d/b/a LEONARD O’DAY Co. PACA Doc- 
ket No. 2-3083. Decided February 1, 1978. 


Flagrant and repeated violations — failure to pay promptly and in full — 
Sanction 


Where respondent purchased and accepted in commerce 39 lots of perishable agricultural 
commodities from 12 sellers and failed to pay the full purchase prices thereof, leav- 
ing a balance due and owing of $56,702.60, respondent wilfully, flagrantly and re- 
peatedly violated the Act. Respondent’s license as a registrant under the Act is re- 


voked. 


Dennis Becker, for complainant. 
David Victor, Phoenix, AZ, for respondent. 


Decision by John A. Campbell, Judicial Officer. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), (“Act”), in- 
stituted by a Complaint filed on August 13, 1973, by the Director, Fruit 
and Vegetable Division, Agricultural Marketing Service, United States 
Department of Agriculture. It is alleged in the Complaint that during 
the period August 1970, through February 1971, respondent purchased 
and accepted, in interstate and foreign commerce, from 7 sellers 39 lots 
of lettuce, a perishable agricultural commodity, but failed to make full 
payment promptly of the agreed purchase prices or balances thereof in 
the total amount of $56,702.60. 


A copy of the complaint was served upon respondent. Respondent 
filed an answer to the complaint. On November 21, 1977, respondent 
withdrew his answer to the complaint and acknowledged that a default 
order would be issued against him. Upon the motion of the complainant 
for the issuance of a default order, the following Decision and Order is is- 
sued without further investigation or hearing pursuant to section 1.139 
of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, Leonard Lawrence O’Day, is an individual doing busi- 
ness as Leonard O’Day Company, whose address is P.O. Box 285, Ala- 
mosa, Colorado 81101. 


2. Pursuant to the licensing provisions of the Act, license number 
15056 was issued to respondent on March 31, 1954, was renewed an- 
nually, but terminated March 31, 1977 when respondent failed to remit 
the annual license fee. 


3. As more fully set forth in paragraph 3 of the complaint, during the 
period of August 1970, through February 1971, respondent purchased 
and accepted in interstate and foreign commerce from 7 sellers 39 lots of 
lettuce, a perishable agricultural commodity, but failed to make full pay- 
ment promptly of the agreed purchase prices, or balances thereof, in the 
total amount of $56,702.60. 
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CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect to 
the 39 transactions set forth in Finding of Fact No. 3, above, constitutes 
willful, repeated and flagrant violations of Section 2 of the Act (7 U.S.C. 
499b), for which the Order below is issued. 


Respondent’s license is revoked. 


This Order shall take effect on the eleventh day after this Decision be- 
comes final.* 


Pursuant to the Rules of Practice governing procedures under the Act, 
this Decision will become final without further proceedings thirty-five 
days after service hereof unless appealed to the Secretary by a party to 
the proceeding within thirty days after service as provided in sections 
1.139 and 1.145 of the Rules of Practice (7 CFR 1.139 and 1.145). 


Copies hereof shall be served upon the parties. 


(No. 18,449) 


In re JOHN H. NORMAN & SONS DISTRIBUTING Co., INC. PACA Docket 
No. 2-4332. Decided March 24, 1978. 


Capital — inadequacy of — Insolvency found not to negate wilfullness fac- 
tor — Wilful, flagrant and repeated violations — failure to pay — Publica- 
tion of facts 


Where respondent purchased and accepted in commerce 73 lots of perishable agricultural 
commodities for a total of $8,180.26 and failed to pay this amount to the 12 sellers 
of said produce, respondent wilfully, flagrantly and repeatedly violated the Act as 
found herein. Further, respondent so violated the Act in failing to pay the three 
brokers involved brokerage fees totalling $520.50. The facts and circumstances of 
these violations shall be published. 


* The Decision and Order became final March 15, 1978.—Ed. 
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Victor W. Palmer, Administrative Law Judge. 
Andrew Y. Stanton, for complainant. 
Robert W. Lambert, Los Angeles, CA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), in which 
Administrative Law Judge Victor W. Palmer filed an initial Decision 
and Order on December 7, 1977, suspending respondent’s license for 90 
days for failing to pay $48,180.26 to 12 sellers for 73 lots of fruits and 
vegetables purchased from August 1974 through January 1975; and for 
failing to pay $220.50 in brokerage fees earned by three brokerage firms 
for negotiating contracts of purchase and sale of 20 lots of vegetables 
during December 1974 through February 1975. Judge Palmer suspend- 
ed the suspension, however, on condition that John H. Norman shall not 
within five years make application for a license under the Act or become 
responsibly connected with any other licensee under the Act. 


The complainant, seeking a more severe sanction, appealed to the 
Judicial Officer, to whom final administrative authority to decide the 
Department’s cases subject to the Administrative Procedure Act has 
been delegated (37 F.R. 28475; 38 F.R. 10795; 42 F.R. 4395). ' 


Oral argument before the Judicial Officer, which is discretionary (7 
CFR 47.40), was requested by the parties. However, since the failures to 
pay are admitted, the law is well settled and the issues have been thor- 
oughly briefed by the parties, oral argument would serve no useful pur- 
pose. Accordingly, the requests for oral argument are denied. 


FINDINGS OF FACT 


' The office of Judicial Officer is a career position established pursuant to the Act of April 
4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1970 ed., 
Appendix, p. 550). The present Judicial Officer was appointed in January 1971, having 
been involved with the Department's regulatory programs since 1949 (including 3 years’ 
trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the 
prior Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act 
regulatory program. 
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1. Respondent John H. Norman & Sons Distributing Co., Inc., is a 
California corporation whose address is c/o John H. Norman, 20531 Via 
Verde, Covina, California. Pursuant to the licensing provisions of the 
Act, license number 741143 was issued to respondent on January 30, 
1974, and renewed in 1975. In accordance with § 7 (d) of the Act (7 
U.S.C. 499g (d) ), the license was suspended automatically at the close of 
business on September 5, 1975, when respondent failed to satisfy a rep- 
aration award issued against it in PACA Docket 2-3782 (34 Agr Dec 
1154). The suspension was lifted November 6, 1975, when respondent 
satisfied the reparation award. The license terminated automatically on 
December 31, 1975, when respondent was discharged in bankruptcy (7 
U.S.C. 499d (a) ). 


2. John H. Norman went into the fruit and vegetable business as a 
sole proprietorship in June 1971 (Tr. 76-77). On August 1, 1973, John 
H. Norman formed the respondent corporation, in which he was the sole 
stockholder and principal officer. The respondent corporation continued 
the same fruit and vegetable business which John H. Norman had pre- 
viously conducted as an individual (Tr. 77-78). When the respondent 
corporation was formed, Mr. Norman put $10,000 cash into the firm (Tr. 
96, 105-106). 


Shortly before incorporating, several firms had failed to pay Mr. Nor- 
man for produce received from him. Western Produce Company of 
Dallas, Texas, owed Mr. Norman approximately $43,600; Huntsville 
Produce Company of Huntsville, Virginia, about $8,000; and A and J 
Distributors, of Salinas, California, about $3,000 (Tr. 80-83, 95). 


At the time of the incorporation, Mr. Norman owed various persons 
for fruits and vegetables which he had purchased while in business as an 
individual. On October 1, 1973, shortly after incorporation, when Mr. 
Norman was unable to meet his obligations incurred while in business as 
an individual (primarily because of the large bad debts referred to 
above), Mr. Norman borrowed $53,680 from respondent corporation to 
pay his personal fruit and vegetable obligations (Tr. 96-97, 103-104). 


In a suit brought by Mr. Norman against Western Produce Company, 
the jury found that Western Produce Company had defrauded Mr. Nor- 
man and the Blue Book Agency (used by firms in the trade to determine 
a firm’s credit and financial rating), and on February 5, 1975, the Court 
awarded Mr. Norman a judgment of $43,890 actual damages, $15,000 
attorney’s fees, and $35,000 exemplary damages (Resp. Ex. A). How- 
ever, only $6,500 was collected on this judgment, which went for the 
benefit of respondent’s creditors in the bankruptcy proceeding (Tr. 97- 
98). 


3. During the period August 1974 through January 1975, respondent 
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purchased from 12 sellers in interstate commerce 73 lots of fruits and 
vegetables, all being perishable agricultural commodities, the agreed 
purchase prices of which totalled $48,772.50. Of this amount, re- 
spondent made a partial payment of $592.24 to one seller, leaving 
$48,180.26 unpaid (Tr. 11). 


4. Respondent failed to pay the sum of $220.50 in brokerage fees 
earned by three brokerage firms for negotiating contracts of purchase 
and sale in interstate commerce of 20 lots of vegetables, all being perish- 
able agriculture commodities, during the period December 1974 through 
February 1975 (Tr. 11-12). 


5. Respondent’s failures to pay referred to in Findings 3 and 4 above 
did not occur because of any fraudulent or dishonorable activities by Mr. 
Norman. They occurred solely because respondent did not have suf- 
ficient funds to make such payments. As stated by Judge Palmer (Initial 
Decision, p. 4): 


John H. Norman, at age 16, went to work for the A&P. He has been in the 
produce business in one capacity or another ever since. Always he has con- 
ducted himself responsibly and honorably. So he has stated and so I believe; he 
has impressed me as an honest and sincere man. 


His problems started when a former employer asked him to form his own 
business and take over the employer’s Los Angeles office. He accepted and, al- 
though his abilities as a buyer and seller of fresh fruit and vegetables were well 
developed when he went into business for himself in June of 1971, he was 
undercapitalized and he lacked experience in determining the financial 
dependability of customers seeking to buy on credit. 


When Mr. Norman incorporated the respondent corporation, he hired 
an excellent lawyer and an outstanding CPA, but he now recognizes that 
he should also have hired a credit manager (Tr. 117-118). 


John H. Norman is currently 53 years old and has been actively 
employed in the perishable agricultural commodities industry for 37 
years and is currently still employed. There have not been any com- 
plaints against Mr. Norman for violations of the Perishable Agricultural 
Commodities Act since 1975. 


During the two years since respondent’s bankruptcy, Mr. Norman has 
been in charge of buying and selling fruits and vegetables for other 
firms. He has experienced no losses from persons failing to pay for fruits 
and vegetables during those two years. Mr. Norman learned from his 
experiences from 1971 through February 1975 to be more “credit con- 
scious” (Tr. 117), and “to be not too trusting in people when it comes to 
money” (Tr. 118). In the past two years, Mr. Norman has followed the 
procedure, in addition to checking the Blue Book and questioning 
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friends as to potential buyers’ payment practices, of establishing a credit 
limitation and extending credit “only to that degree until they set their 
own pay pattern with me and [I] continue that way and take it very easy, 
depending on the credit worth and the established integrity, again in the 
Blue Book” (Tr. 112). 


6. Respondent’s failure to pay the sum of $48,180.26 to 12 sellers for 
73 lots of fruit and vegetables purchased in interstate commerce during 
the period August 1974 through January 1975, and its failure to pay 
$220.50 in brokerage fees to three brokerage firms for negotiating con- 
tracts of purchase and sale in interstate commerce for 20 lots of vege- 
tables during December 1974 through February 1975 constitute re- 
peated, flagrant and wilful violations of § 2 (4) of the Act (7 U.S.C. 
499b (4) ). 


CONCLUSIONS 


I. Respondent’s Violations Were Repeated, Flagrant and Wilful. 


Respondent’s violations are malum prohibitum—not malum in se. 


Accordingly, there is no inconsistency between the finding that Mr. Nor- 
man conducted himself responsibly and honorably, and the finding that 
respondent’s failure to pay over $48,000 for produce in 73 transactions 
and $220 in brokerage fees in 20 transactions constitutes repeated, flag- 
rant and wilful violations of the Act. 


In M. & H. Produce Co. v. Knebel and United States, No. 75-1621 
(C.A. D.C.), decided February 16, 1977 (86 Agr Dec 470), certiorari 
denied, 46 L.W. 3293, the Court held (36 Agr Dec 471): 


As for the finding of “flagrant or repeated” violations, there is substantial 
evidence in the record to support both characterizations. That over $50,000 re- 
mains unpaid after the settlement evidences the “flagrancy” of the violation. 
See Reese Sales Company v. Hardin, 458 F.2d 183 (9th Cir. 1972) (“flagrant” 
violation where about $20,000 remained unpaid). This unpaid sum accrued 
from 128 transactions, thereby evidencing the “repeated” course of violations. 


The present case is very similar to In re George Steinberg & Son, Inc., 
32 Agr Dec 236 (1973), affirmed sub nom. George Steinberg & Son, Inc. 
v. Butz, 491 F.2d 988 (C.A. 2), certiorari denied, 419 U.S. 830, in which 
it was held that the failure to pay $57,207 to 19 sellers over a nine 
months’ period constituted repeated, flagrant and wilful violations of 
the Act, notwithstanding the fact that the failure to pay resulted from 
the firm’s financial difficulties. In the Steinberg case, it was stated (32 
Agr Dec at 243-244, 263, 266-268): 
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The uncontroverted facts in this case compel the finding and conclusion that 
the respondent corporation committed flagrant and repeated violations of § 2 
of the Act (7 U.S.C. 499b). It is unlawful under § 2 of the Act to fail to make full 
payment promptly in respect to any transaction in interstate or foreign com- 
merce involving a perishable agricultural commodity. Section 2 of the Act pro- 
vides (7 U.S.C. 499b (4) ): 


It shall be unlawful in or in connection with any transaction in interstate or 
foreign commerce— 


x * * 


* 


(4) For any commission merchant, dealer, or broker * * in connection with 
any transaction involving any perishable agricultural commodity * * * to fail 
or refuse truly and correctly to account and make full payment promptly in re- 
spect of any transaction in any such commodity to the person with whom such 
transaction ishad* * * 


Respondent corporation, George Steinberg & Son, Inc., the only respondent 
in this proceeding, stipulated that it accepted but did not pay $57,207.42 to 19 
sellers of perishable agricultural commodities in 283 transactions in interstate 
or foreign commerce, between April 24, 1968, and January 7, 1969. Failure to 
pay $57,207.42 to 19 sellers on 283 occasions over a period of about 9 months 
constitutes “repeated” and “flagrant” violations, as those terms are used in the 
Act (see 7 U.S.C. 499d (b) (B), 499h (a), 499h (b) (2) ). 


The violations were repeated because they did not occur on a single occasion, 


but rather on a large number of occasions over a relatively long period of time. 
In Zwick v. Freeman, 373 F.2d 110, 115 (C.A. 5), certiorari denied, 389 U.S. 
835, the Court held, in a factual situation very close to the one here, that 295 in- 
stances of failure to pay over several months constituted repeated violations of 
the Act. Respondent’s violations of the Act were likewise plainly repeated, as 
that term is commonly used, to mean recurring again and again (Webster's 
Third New International Dictionary (1964), p. 1924). 


Even though the Act is satisfied if violations are repeated or flagrant (7 
U.S.C. 499d (b) (B), 499h (a), 499h (b) (2) ), it is clear that the violations in- 
volved herein were repeated, and also flagrant. Here, as in the similar case of 
Zwick v. Freeman, 373 F.2d 110, 115 (C.A. 2), certiorari denied, 389 U.S. 835, 
referred to in the preceding paragraph— 


it is inconceivable that * * * [respondent was] unaware of * * * [its] financial 
condition and unaware that every additional transaction * * * [it] entered into 
was likely to result in another violation of the [Perishable Agricultural] Com- 
modities Act. It would be hard to imagine clearer examples of “flagrant” viola- 
tions of the statute than were exemplified by * * * [respondent’s] conduct. 


It has been held in many prior administrative decisions under the Act that 
failure to pay for perishable agricultural commodities in a substantial number 
of transactions constitutes flagrant and repeated violations of the Act. See, 
e.g., In re Cloud and Hatton Brokerage, 18 Agriculture Decisions 547 (1959); In 
re Ripley Vegetable Company, 24 Agriculture Decisions 360 (1965); In re 
Colony Fruit and Produce Distributors, Inc., 25 Agriculture Decisions 1062 
(1966); In re Dixie Tomato & Produce, 28 Agriculture Decisions 948 (1969); In 
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re Reese Sales Company, 28 Agriculture Decisions 1150 (1969); In re John Mar- 
tino, 28 Agriculture Decisions 1357 (1969). ? 


Sie. 4 


A violation is wilful, within the meaning of the term in a regulatory statute, 
if the violater “1) intentionally does an act which is prohibited, — irrespective 
of evil motive or reliance on erroneous advice, or 2) acts with careless disregard 
of statutory requirements” (Goodman v. Benson, 286 F.2d 896, 900 (C.A. 7) ). 3 


a 


Respondent’s insolvency does not negate wilfulness. The act requires prompt 
and full payment for perishable agricultural commodities. A licensee is ob- 
ligated by the statute to have sufficient funds to pay for perishable agricultural 
commodities, or else not buy them. 


Section 2 of the Act states (7 U.S.C. 499b): 


It shall be unlawful in or in connection with any transaction in interstate or 
foreign commerce— 


*- & S 


(4) * * * to fail or refuse truly and correctly to account and make full pay- 
ment promptly * * * [emphasis added]. 


No exception for insolvency is expressed, and there is no room for one to be 
implied. The use of the term “any transaction” is evidence of clear Congres- 
sional intent to include all transactions, whatever the financial condition of the 
parties. See United States v. Rosenwasser, 323 U.S. 360, 363; Keystone Tank- 
ship Corp. v. Willamette Iron & Steel Co., 222 F. Supp. 320, 322 (D. Ore); Unit- 
ed States v. Pagano, 171 F. Supp. 435, 440 (D. N.Y.). 


The language just quoted can be contrasted with the language of the next 
clause of the same sentence of the statute (7 U.S.C. 499b (4) ) which allows for a 
showing of a “reasonable cause” why a “specification or duty” was not per- 
formed. No such showing of “reasonable cause” for nonpayment is provided for. 
The presence of a provision in one section of a statute and its absence in another 
“is an argument against reading it as implied.” United States v. Atchison, T. & 
S.F. Ry. Co., 220 U.S. 37, 44, per Justice Holmes. Accord: Lang v. 
Commissioner, 289 U.S. 109, 112; Corn Products Refining Co. v. Benson, 232 
F.2d 554, 563 (C.A. 2); Hamilton v. National Labor Rel. Board, 160 F.2d 465, 
470 (C.A. 6), certiorari denied sub nom. Kalamazoo Stationery Co. v. National 
Labor Rel. Board, 332 U.S. 762. 


2 Accord: In re Marvin Tragash Co., 33 Agr Dec 1884, 1893, 1897 (1974), affirmed sub 
nom. Marvin Tragash Co. v. United States Dept. of Agr., 524 F.2d 1255 (C.A. 5); In re King 
Midas Packing Company, Inc., 34 Agr Dec 1879, 1883-1888, 1897-1899 (1975); In re Sam 
Leo Catanzaro, 35 Agr Dec 26, 30-31 (1976), affirmed sub nom. Catanzaro v. United States 
and Butz, No. 76-1613 (C.A. 9), decided March 9, 1977 (36 Agr Dec 467); In re Atlantic 
Produce Co., 35 Agr Dec 1631, 1641 (1976), appeal pending. 

3 Here, as in In re George Steinberg & Son, Inc., supra, no license is being suspended or re- 
voked and, therefore, the wilfulness provisions of § 9 (b) of the Administrative Procedure 
Act (5 U.S.C. 558 (c) ) are not applicable (see 32 Agr Dec at 262-263). In any event, how- 
ever, respondent’s conduct was manifestly wilful, as that term is used in the Administra- 
tive Procedure Act. For an extensive discussion as to wilfulness, see In re Henry S. Shat- 
kin, 34 Agr Dec 296, 298-314 (1975). 
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In both the Zwick (373 F.2d 110 (C.A. 2) ) and the Birkenfield (369 F.2d 491 
(C.A. 3) ) cases, referred to at length above, the corporations’ failure to pay was 
based on insolvency, but the Court sustained the application of the Act to those 
responsibly connected with the firms. The Court stated in Zwick v. Freeman, 
supra, 373 F.2d at 117: 


Nevertheless, in the light of the purposes of the Commodities Act and the clear- 
ly recognized need to have financially responsible persons as licensees or 
employees of licensees under that Act, the extent of encroachment of the 
Commodities Act upon the goals of the Bankruptcy Act cannot be regarded as 
unconscionable or excessive. 


In view of the explicit and unequivocal statutory requirement for paying for 
perishable agricultural commodities purchased, the inability to pay for such 
commodities because of insolvency should not be regarded as evidence of lack of 
wilfulness. See In re Cloud and Hatton Brokerage, 18 Agriculture Decisions 
545, 549 (1959), revoking respondent’s license for “wilful, repeated and flag- 
rant violations” notwithstanding the fact that the failure to pay for produce re- 
sulted from the respondent’s bankruptcy. See, also, In re De Vita Fruit Co., 31 
Agriculture Decisions 304 (1972), appeal pending sub nom. Quinn v. Butz (No. 
72-1396, C.A. D.C.), in which the Judicial Officer held that the expectation of a 
possible loan from the Small Business Administration would not diminish the 
flagrancy of the firm’s failure to pay. 


Here there was no evidence of a sudden calamity which caused the re- 
spondent’s inability to pay for the produce; but even a sudden calamity, e.g., a 
fire, occurring after produce is purchased resulting in the inability to pay for 
produce, would not negate a violation of § 2 of the Act and would not be evi- 
dence of lack of wilfulness. The Act calls for payment—not excuses. If excuses 
were relevant, it would entail investigation of such matters as whether the 
violator had adequate insurance to cover a catastrophe, whether he should have 
anticipated a loss and had adequate reserve funds, etc.; but such matters are ir- 
relevant either as to a finding that a person violated the Act or as to wilfulness. 


Similarly, in In re Atlantic Produce Co., 35 Agr Dec 1631, 1632-1633 
(1976), appeal pending, in which it was held that the failure to pay six 
sellers $29,000 in 64 transactions constituted repeated, flagrant and 
wilful violations of the Act, it was stated: 


It has repeatedly been held that the inability to make payment promptly for 
produce because of financial difficulties does not negate wilfulness or a viola- 
tion of the Act. In re Maure Solt, 35 Agr Dec [721] (decided July 1, 1976); In re 
Sam Leo Catanzaro, 35 Agr Dec 26, 31 (1976) [affirmed sub nom. Catanzaro v. 
United States and Butz, No. 76-1613 (C.A. 9), decided March 9, 1977 (36 Agr 
Dec 467]; In re King Midas Packing Co., 34 Agr Dec 1879, 1883 (1975); In re 
Southwest Produce, 34 Agr Dec 160, 167-168, 172 (1975), affirmed sub nom. 
Southwest Produce, Inc. v. Butz, 524 F.2d 977 (C.A. 5); In re J. Acevedo & 
Sons, 34 Agr Dec 120, 130 (1975), affirmed sub nom. J. Acevedo & Sons v. 
United States, 524 F.2d 977 (C.A. 5); In re George Steinberg & Sons, Inc., 32 
Agr Dec 236, 266-268 (1973), affirmed sub nom. George Steinberg & Sons, Inc. 
v. Butz, 491 F.2d 988 (C.A. 2), certiorari denied, 419 U.S. 830. 


In In re Maure Solt, cited in the preceding quotation, the respondent 
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claimed that his inability to pay resulted “because of the bankruptcy of 
another firm which owed the respondent in excess of $130,000.00” (35 
Agr Dec at 723). In Jn re Sam Leo Catanzaro, also cited in the preceding 
quotation, the “respondent testified that he was unable to pay the money 
involved in this proceeding, in great part, due to financial reverses 
resulting from a railroad strike” (35 Agr Dec at 31). In both cases, the ex- 
cuses were disregarded because the “Act calls for payment — not ex- 
cuses” (35 Agr Dec at 31, 724). ‘ 


In the Catanzaro case, it was further stated (35 Agr Dec at 31): 


In this case respondent's reliance on the railroad strike is particularly not per- 
suasive because his violations occurred repeatedly during a five-month period. 
Here, as in Zwick v. Freeman, 373 F.2d 110, 115 (C.A. 2), certiorari denied, 389 
U.S. 835— 


x * * 


it is inconceivable that [respondent was] unaware of * * * [his] financial 
condition and unaware that every additional transaction * * * [he] entered 
into was likely to result in another violation of the [Perishable Agricultural] 
Commodities Act. It would be hard to imagine clearer examples of “flagrant” 
violations of the statute than were exemplified by * * * [respondent’s] con- 
duct. 


Similarly, in the present case, respondent’s violations occurred repeat- 

edly over a seven months’ period. Respondent’s financial difficulties re- 
sulted, in large part, because it loaned Mr. Norman $53,680 to pay his 
personal produce obligations incurred prior to incorporation. Western 
Produce Company’s failure to pay Mr. Norman $43,000, which was 
largely responsible for his need to borrow from respondent, occurred 
more than a year before respondent’s first violation. Hence Mr. Norman 
knew for a long time that respondent was in precarious financial con- 
dition. Although Mr. Norman testified that he thought he would be able 
to recover the Western Produce indebtedness he had to know that 
obtaining satisfaction of a judgment in such cases is not certain. 
Notwithstanding respondent’s extremely thin capitalization, it con- 
tinued to incur substantial indebtedness over a seven months’ period. In 
fact, 59 of respondent’s 73 payment violations occurred as a result of 
purchases made in October, November, December and January, after re- 
spondent had been unable to make the payments involved in this 
proceeding due in September. As respondent’s failures to pay mounted, 
it continued to buy produce, subjecting innocent parties to greater and 
greater losses. 
* Accord: In re Southwest Produce, Inc., 34 Agr Dec 160, 167-168 (1975), affirmed sub 
nom. Southwest Produce, Inc. v. Butz, 524 F.2d 977 (C.A. 5); In re J. Acevedo & Sons, 34 
Agr Dec 120, 130-131 (1975), affirmed sub nom. J. Acevedo and Sons v. United States, 524 
F.2d 977 (C.A. 5); In re George Steinberg & Son, 32 Agr Dec 236, 266-268 (1973), affirmed 
sub nom. George Steinberg & Son, Inc. v. Butz, 491 F.2d 988 (C.A. 2), certiorari denied, 
419 U.S. 830. 
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In these circumstances, respondent’s violations of § 2 of the Act (7 
U.S.C. 499b (4) ) were repeated, flagrant and wilful. 


II. Publication of the Finding That Respondent Has Committed Re- 
peated and Flagrant Violations Is the Appropriate Sanction. 


In order to achieve the Congressional purpose of the various regula- 
tory laws administered by this Department, it is the policy of this De- 
partment to impose severe sanctions upon respondents who have en- 
gaged in serious or repeated violations of such regulatory laws in order 
to deter future violations not only by such respondents, but also by other 
potential violators. The rationale for that policy has been set forth re- 
peatedly in the Department’s decisions in recent years and is set forth in 
the Appendix to this decision (see, also Tr. 19-70). ° 


Whenever the Secretary determines that a licensee has violated § 2 of 
the Act (7 U.S.C. 499b), he may “publish the facts and circumstances of 
such violation and/or, by order, suspend the license of such offender for 
a period not to exceed ninety days, except that, if the violation is 
flagrant or repeated, the Secretary may, by order, revoke the license of 
the offender” (7 U.S.C. 499h (a) ). 


Publication of the finding that the respondent has committed flagrant 
and repeated violations of § 2 of the Act has the same effect on respond- 
ent and on those “responsibly connected” (7 U.S.C. 499a (9) ) with the 
respondent as a revocation of respondent’s license. 7 U.S.C. 499d (b) and 
499h (b). 


Specifically, as a result of the finding that respondent has committed 
flagrant and repeated violations of the Act, the respondent cannot again 
become licensed under the Act for two years after the effective date of 
the Order issued in this case (7 U.S.C. 499d (b); see, also, 7 U.S.C. 


° Severe sanctions issued pursuant to this policy were sustained in recent years in Jn re 
Livestock Marketers, 35 Agr Dec 1552, 1561 (1976), affirmed sub nom. Livestock Mar- 
keters, Inc. v. United States, 558 F.2d 748 (C.A. 5), petition for certiorari pending; Jn re 
Sam Leo Catanzaro, 35 Agr Dec 26, 31-32 (1976), affirmed sub nom. Cantanzaro v. United 
States and Butz, No. 76-1613 (C.A. 9), decided March 9, 1977 (36 Agr Dec 467); In re M. & 
H. Produce Co., 34 Agr Dec 700, 750 (1975), affirmed sub nom. M. & H. Produce Co. v. 
Knebel and United States, No. 75-1621 (C.A. D.C.), decided February 16, 1977 (36 Agr 
Dec 470), certiorari denied, 46 L.W. 3293; In re Maine Potato Growers, 34 Agr Dec 773, 
796 (1975), affirmed sub nom. Maine Potato Growers, Inc. v. Butz, 540 F.2d 518 (C.A. 1); 
In re Southwest Produce, 34 Agr Dec 160, 178 (1975), affirmed sub nom. Southwest 
Produce, Inc. v. Butz, 524 F.2d 977 (C.A. 5); In re J. Acevedo & Sons, 34 Agr Dec 120, 145 
(1975), affirmed sub nom. J. Acevedo & Sons v. United States, 524 F.2d 977 (C.A. 5); In re 
Marvin Tragash Co., 33 Agr Dec 1884, 1914 (1974), affirmed sub nom. Marvin Tragash Co. 
v. United States Dept. of Agr, 524 F.2d 1255 (C.A. 5); In re Trenton Livestock, 33 Agr Dec 
499, 539 (1974), affirmed sub nom. Trenton Livestock, Inc. v. Butz, 510 F.2d 966 (C.A. 
4):In re James J. Miller, 33 Agr Dec 53, 64 (1974), affirmed sub nom. Miller v. Butz, 498 
F.2d 1088, 1089 (C.A. 5). 
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499d (c) ). Similarly, the persons “responsibly connected” with respond- 
ent cannot be licensed under the Act for two years (7 U.S.C. 499d (b); 
see, also, 7 U.S.C. 499d (c) ); and they cannot work for another licensee 
under the Act for one year (7 U.S.C. 499h (b) ). After one year, the Secre- 
tary may approve their employment by another licensee if the licensee 
furnishes a satisfactory bond; after two years, the Secretary may ap- 
prove their employment by another licensee without a bond (7 U.S.C. 
499h (b) ). 


Unfortunately for Mr. Norman, he chose to engage in business in the 
regulated agricultural marketing system, which is probably the only 
field in which inability to pay one’s bills in unlawful (or even dishonor- 
able). Debtor’s prisons are archaic; bankruptcy has lost its stigma; but 
the failure to pay for fruits and vegetables in commerce is unlawful (7 
U.S.C. 499b (4) ). 


Special laws have been enacted relating to the agricultural marketing 
system because “a sound, efficient, and privately operated system for 
distributing and marketing agricultural products is essential to a pros- 
perous agriculture and is indispensable to the maintenance of full em- 
ployment and to the welfare, prosperity, and health of the Nation” (7 
U.S.C. 1621). 


The failure by produce marketing firms to pay for produce would have 
a tendency to increase overall marketing costs which, ultimately, would 
be reflected in lower farm prices, higher consumer prices, or both. This 
would be contrary to the expressed purpose of Congress to provide for 
“an integrated administration of all laws enacted by Congress to aid the 
distribution of agricultural products through research, market aids and 
services, and regulatory activities, to the end that marketing methods 
and facilities may be improved, that distribution costs may be reduced 
and the price spread between the producer and consumer may be nar- 
rowed” (7 U.S.C. 1621). 


The need for a severe sanction in cases of this nature was explained in 
In re Sam Leo Catanzaro, supra, 35 Agr Dec 26, 32-36 (1976), affirmed 
sub nom. Catanzaro v. United States and Butz, No. 76-1613 (C.A. 9), de- 
cided March 9, 1977 (36 Agr Dec 467), as follows (see, also, Tr. 19-70): 


The severe sanction imposed in this case for the respondent’s serious, re- 
peated and flagrant violations of the Act is consistent with the Congressional 
purpose in enacting the statute. “The Perishable Agricultural Commodities Act 
is admittedly and intentionally a ‘tough’ law” (H.R. Rep. No. 1196, 84th Cong., 
Ist sess., p. 2). “The law has fostered an admirable degree of dependability and 
fairness in this industry *_* * * Tn spite of the strictness of some of the 
provisions of the law, the act and its administration by the Department of 


* * 


Agriculture have won the almost unanimous approval of this important food 
distributing industry and now have its virtually undivided support” (ibid.). 





PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 37 A.D. 705 


In Birkenfield v. United States, 369 F.2d 491, 494 (C.A. 3), the Court stated: 


The object of the Act is to suppress unfair and fraudulent practices in the in- 
dustry. Enacted in 1930, the Act is regarded today as one of the government’s 
most successful regulatory programs, and the Act has received enthusiastic 
support from members of the regulated industry. 


The “goal of the [Perishable Agricultural] Commodities Act [is] that only fi- 
nancially responsible persons should be engaged in the businesses subject to the 
Act.” Marvin Tragash Co. v. United States Dept. of Agr. [524] F.2d [1255\(C.A. 
5), No. 75-1481, decided December 24, 1975. The purpose of the Act was stated 
in Zwick v. Freeman, 373 F.2d 110, 116 (C.A. 2), certiorari denied, 389 U.S. 


835, as follows: 


The Perishable Agricultural Commodities Act is designed to protect the 
producers of perishable agricultural products who in many instances must send 
their products to a buyer or commission merchant who is thousands of miles 
away. It was enacted to provide a measure of control over a branch of industry 
which is almost exclusively in interstate commerce, is highly competitive, and 
presents many opportunities for sharp practice in irresponsible business con- 
duct. H. Rept. No. 1196, 84th Cong. Ist Sess. 2 (1955). 


x * * 


Revocation of respondent’s license, in view of his repeated and flagrant viola- 
tions of the Act, is not only authorized by the Act (7 U.S.C. 499h (a) ) [footnote 
omitted], but is also consistent with other provisions of the Act, which are not 
applicable here. Under the Act, if a licensee is discharged as a bankrupt, his 


license is automatically terminated, irrespective of whether the bankruptcy re- 
sulted from unavoidable circumstances (7 U.S.C. 499d (a) ). Similarly, if a li- 
censee fails to pay a reparation order under the act, his license is automatically 
suspended until the reparation order is paid, irrespective of whether he is un- 
able to pay because of circumstances beyond his control (7 U.S.C. 499g (d) ). 


Ss 


Judge Weber relies on the fact that respondent has not been involved in any 
violations before or after the violations involved in this proceeding. But the 
violations involved here are more than enough to warrant revocation of his li- 
cense. 


Judge Weber also relies on the fact that there is a minimal risk of future, 
similar violations by respondent because the industry does not trust respondent 
with handling its money, and he is now forced by the industry to operate solely 
as a broker. However, the revocation of respondent’s license is necessary to 
serve as an effective deterrent to future similar violations by other potential 
violators. 


- 


* * [In three recent cases under the act ® involving failures to pay 


® In re George Steinberg [ Son, Inc., 32 Agriculture Decisions 236 (1973), affirmed sub 
nom. George Steinberg & Son, Inc. v. Butz, 491 F.2d 988 (C.A. 2), certiorari denied, [419 
U.S. 830]; In re Marvin Tragash Co., 33 Agriculture Decisions 1884 (1974), affirmed sub 
nom. Marvin Tragash Co. v. United States Dept. of Agr., [524] F.2d [1255] (C.A. 5), No. 
75-1481, decided December 24, 1975; In re M. & H. Produce Co., 34 Agriculture Decisions 
700 (1975), appeal pending [affirmed (C.A. D.C.) ]. 
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$57,207.42, $91,921.42, and $69,498.64, respectively, the respondents’ 
licenses had already terminated, so the Judicial Officer found that the respond- 
ents had committed flagrant and repeated violations, which findings had the 
same effect on the respondents and on those responsibly connected with the 
respondents as revocation of their licenses. 7 U.S.C. 499d (b), 499d (c), and 
499h (b). 7 Hence revocation of the respondent’s license in this case is the only 
sanction consistent with the sanctions imposed in other similar cases during the 
last several years. 


For the foregoing reasons, respondent’s license should be revoked. 


Similarly, in In re George Steinberg & Son, Inc., supra, 32 Agr Dec 
236, 247-248 (1973), affirmed sub nom. George Steinberg & Son, Inc. v. 
Butz, 491 F.2d 988 (C.A. 2), certiorari denied, 419 U.S. 830, it was stat- 
ed: 


In Zwick v. Freeman, 373 F.2d 110, 118 (C.A. 3), certiorari denied, 389 U.S. 
835, the Court stated that Congress felt that the only way to prevent— 


flouting of the purposes of the Act was to forbid persons under suspension, per- 
sons whose licenses were revoked, and persons who had been or were currently 
responsibly connected with them from all employment in the industry. While 
admittedly the result Congress desired could be harsh in some cases, we cannot 
say that Section 499h (b) is not reasonably designed to achieve the desired Con- 
gressional purpose. See Nebbia v. People of State of New York, 291 U.S 502, 
525, 54 S.Ct. 505 (1934). 


Although the result of this statute may be “tough” or “harsh” in some cases, 
Congress has made the result inevitable by its mandate. Zwick v. Freeman, 
supra, 373 F.2d at 118; United States v. William R. Mandell Co., 242 F. Supp. 
873, 875 (E.D. Pa.). “The Perishable Agricultural Commodities Act is admitted- 
ly and intentionally a ‘tough’ law” (H.R. Rep. No. 1196, 84th Cong., 1st sess., p. 
2), and occasional hardship to the individual is a consideration outweighed by 
the declared policy of Congress. Zwick v. Freeman, supra, 373 F.2d at 118. See, 
also, United States v. Dotterweich, 320 U.S. 277, 284-285; Callaghan v. 
Reconstruction Finance Corp., 297 U.S. 464, 468; Dairyman’s League Coopera- 
tive Assn. v. Brannan, 173 F.2d 57, 66 (C.A. 2), certiorari denied, 338 U.S. 
825; General Ice Cream Corp. v. Benson, 113 F. supp. 107, 108 (N.D. N.Y.), af- 
firmed, per curiam, 217 F.2d 646 (C.A. 2). 


7 A similar finding of flagrant and repeated violations (which is tantamount to revocation) 
was made in In re King Midas Packing Company, Inc., 34 Agriculture Decisions [1879], 
PACA Docket No. 2-3449, decided December 1, 1975, involving respondent’s failure to 
pay over $400,000 for produce as a result of its bankruptcy. In Jn re Ludwig Casca, 34 
Agriculture Decisions [1917], PACA Doc. No. 2-3734, decided December 15, 1975, the 
respondent’s application for a license under the Act was denied because the respondent had 
been responsible for violations by a corporation involving underpayments totalling 
$48,367.30 to 47 shippers in 93 fiduciary transactions. In Jn re American Fruit Purveyors, 
Inc., 30 Agriculture Decisions 1542 (1971), involving full, but not prompt, payment for 
numerous lots of produce, a 14-day suspension order was imposed, with the suspension sus- 
pended provided respondent did not again violate the payment provisions within four 
years. However, the Judicial Officer expressly stated that the “lenient sanction was issued 
in this case solely because the complainant failed to prove a convincing case” (Ruling on Re- 
consideration, 31 Agriculture Decisions 122, 127 (1972) ). 





718 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 37 A.D. 705 


In In re Southwest Produce, supra, 34 Agr Dec 160 (1975); and Jn re J. 
Acevedo & Sons, supra, 34 Agr Dec 120 (1975), lesser sanctions were im- 
posed, i.e., 70-day suspension orders. But in both cases (involving late 
payment of $54,000 and $73,000, respectively), full payment was made. 
There is a great deal of difference between slow pay and no pay! 


Rather than make a finding that respondent committed repeated or 
flagrant violations of the Act, Judge Palmer imposed a lesser sanction 
(i.e., a 90-day license suspension), primarily because of his concern as to 
the effect of the more severe sanction on Mr. Norman, who is “responsi- 
bly connected” with respondent. In addition, he suspended the suspen- 
sion order. 


However, the collateral effects of an order against respondent are not 
relevant here. George Steinberg and Son, Inc. v. Butz, 491 F.2d 988, 994 


(C.A. 2), certiorari denied, 419 U.S. 830. Moreover, here as in Jn re King 
Midas Packing Co., 34 Agr Dec 1879, 1887-1888 (1975), such a less 
severe sanction would not be appropriate. As stated in that case (34 Agr 
Dec at 1887-1888): 


In the oral argument before the Judicial Officer, the respondent’s attorney 
argued on behalf of William Schlanger, who was the President and owner of 
respondent corporation, that the Judicial Officer should exercise his discretion 
to suspend the effectiveness of an Order publishing the facts and circumstances 
as to respondent’s violations, either absolutely or conditioned on no violations 
by William Schlanger for a period of years. 


The effect of the Order proposed by Chief Judge Campbell is to prevent Wil- 
liam Schlanger from working as a broker for the account of others or from ob- 
taining employment by another licensee, for at least one year. However, as ex- 
plained in Jn re George Steinberg & Son, 32 Agriculture Decisions 236, 245-248 
(1973), affirmed sub nom. George Steinberg & Son, Inc. v. Butz 491 F.2d 988 
(C.A. 2), certiorari denied, [419 U.S. 830], the collateral effects, on the owners 
and officers of the respondent corporation, of the order issued against the re- 
spondent corporation are not a matter of administrative discretion, but are 
mandated by Congress. Excerpts from the Steinberg decision are set forth in 
Appendix B, infra, [footnote omitted *]. 


Where Congress has set forth the consequences that flow automatically, from 
the publication of a finding that a corporation has violated the Act, to persons 
responsibly connected with the corporation at the time of the violation, it would 
seem to thwart the Congressional purpose for the Judicial Officer to suspend 
the effectiveness of an Order publishing the facts and circumstances of the cor- 
porations’ violation. 


Moreover, since the primary purpose of an administrative sanction is to deter 
future violations not only by the individual respondent, but also by other po- 
tential violators, the remedial purposes of the Act would be seriously 
undermined if the consequences flowing to persons responsibly connected with 
violating corporations were eliminated by suspending the effectiveness of the 
Order publishing the facts and circumstances of the corporation’s violations. 
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It is the policy of this Department to impose severe sanctions upon respond- 
ents who have engaged in serious or repeated violations of the regulatory laws 
administered by the Department.* * * 


Although the consequences flowing to the persons responsibly connected 
with the respondent during the period of the respondent’s violations are man- 
dated by Congress, the severe consequences mandated by Congress are con- 
sistent with the Department’s sanction policy where the Department has discre- 
tion to determine what the sanction should be. Accordingly, it would be incon- 
sistent with the Department’s settled sanction policy followed in disciplinary 
proceedings under all of the statutes administered by the Department to vitiate 
the Congressionally-mandated sanction applicable to William Schlanger by sus- 
pending the effectiveness of the Order publishing the facts as to respondent’s 
violations. 


For the foregoing reasons, the finding that the respondent corporation has 
committed wilful, repeated and flagrant violations of § 2 of the Act should be 
published. 


Although I do not question the statutory authority of Judge Palmer to 
issue the type of order that he issued, it was contrary to the Depart- 
ment’s settled sanction policy in cases of this nature. 


With respect to the Department’s settled policy that sanctions should 
serve as an effective deterrent not only to the respondent but to other 
potential violators as well, Judge Palmer stated (Initial Decision, p. 6): 


In respect to the need for a sanction that will serve as an effective deterrent 
to potential violators of the Act other than respondent and Mr. Norman, I be- 
lieve that the chain of circumstances which resulted in respondent's inability to 
pay its bills, were so unexpected and, other than the fact of respondent’s under- 
capitalization, were so far beyond Mr. Norman’s control that there is virtually 
nothing that can be precluded. 


That view overlooks the fact that most of the “unexpected” chain of 
circumstances allegedly “beyond Mr. Norman’s control” * took place over 
a year before respondent’s violations. Unexpected events occurring more 
than a year before a violation are not much of an excuse for a violation. 
Moreover, the one circumstance which Judge Palmer concedes was not 
beyond Mr. Norman’s control—“respondent’s undercapitalization”—com- 
pletely overrides the unexpected circumstances alledgedly beyond his 
control. Despite the unexpected circumtances, there would have been no 
violations if respondent had been adequately capitalized. 


If a licensee is going to extend credit to its purchasers in this regulated 
industry, it must be adequately capitalized to be able to sustain any 
losses that result. If losses occur which jeopardize a licensee’s ability to 


® As shown above (Finding 5), during the last two years in which Mr. Norman has been 
more “credit conscious,” he has experienced no bad debt losses. 
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meet its obligations, it must immediately obtain more capital, or suffer 
the consequences if violations occur. In this regulated industry, the risk 
of loss should be taken by the banking community, whose business it is 
to supply risk capital, or by stockholders or other risk takers. Other 
licensees engaged in business in this vital agricultural marketing system 
should not be subjected to the risk resulting from respondent’s under- 
capitalization or bad debt experience. 


If this were a criminal proceeding, in which we were seeking to punish 
respondent and Mr. Norman, considerations as to whether a light pun- 
ishment should be imposed in order to rehabilitate Mr. Norman might 
prevail over the need to impose a severe sentence to serve as an effective 
deterrent to future violations by Mr. Norman and others. But this is an 
administrative disciplinary proceeding, in which the sanction is not 
primarily punishment for a past offense, but is a necessary tool to enable 
the Secretary to assure a proper adherence to the provisions of the Act 
(see the cases cited in the Appendix). In such an administrative proceed- 
ing, the need to impose a sanction that will effectively deter future viola- 
tions not only by the respondent but by other potential violators far out- 
weighs considerations relating to Mr. Norman’s rehabilitation. 


Unfortunately, this case is not unique. On occasions, one licensee fails 
to pay another licensee who is then unable to pay a third licensee. Unless 
severe sanctions are imposed not only on licensees who fail to pay for 
their produce but also on those responsibly connected with such 
licensees, the sanctions will not serve as an effective deterrent to future 
violations. Congress has wisely specified a severe sanction which is 
automatically imposed on licensees found to have committed flagrant or 
repeated violations of the Act, and on all those “responsibly connected” 
with such licensees. 


The imposition of severe sanctions is not a pleasant task. As stated in 
the Appendix, it is “much easier and more pleasant to be ‘charitable’ to 
the violator, putting more emphasis on his needs than the needs of 
society.” However, it is the unpleasant task of the Judicial Officer to put 
the needs of society above the needs of particular violators. For the rea- 
sons set forth above, I am compelled to find that the respondent com- 
mitted repeated, flagrant and wilful violations of the Act, notwithstand- 
ing the severe effect that Congress has mandated where such a finding is 
made. 
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Respondent has committed repeated, flagrant and wilful violations of 
§ 2of the Act (7 U.S.C. 499 (b) ). 


The facts and circumstances as set forth herein shall be published. 


Copies of the above shall be served upon the parties. 


This Order shall be effective on the 30th day after service on the 
respondent. 


APPENDIX 


Excerpt from In re Braxton McLinden Worsley, 33 Agriculture Deci- 
sions 1547, 1556-1571 (1974):* 


BILLINGSLEY FARMS, INC. v E. L. KEMPF & SON, INC. or THE FOUR R’S 
BROKERAGE CO. PACA Docket No. 2-4408. Decided March 30, 
1978. 


Leaf lettuce — April 15 shipment — acceptance of — Alleged breach of con- 
tract — Burden of proof — failure to sustain — Net proceeds of resale — 
remittance of — Balance due 


Where respondent Kempf accepted the lettuce in issue and failed to sustain its burden of 
proving a breach of contract by complainant with respect thereto, respondent is li- 
able to complainant for the full contract price of $1,408.00, less the amount of 
$587.80 remitted to complainant on the Boston lettuce and attributed to the leaf let- 
tuce, leaves a balance due and owing complainant on this shipment of $820.20. 


Leaf lettuce — April 17 shipment — Warranty of suitable shipping condi- 
tion inapplicable — Net proceeds of resale — failure to remit — Contract 
price — failure to pay 


Where the suitable shipping condition warranty is not applicable to this shipment and re- 
spondent failed to remit to complainant the net proceeds of sale thereof, respondent 
Kempf is liable to complainant for the total contract price of this shipment in the 
amount of $2,232.00. 


* Excerpt omitted 
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Leaf lettuce — April 22 shipment — Condition defects — excessive — 
Breach of warranty of suitable shipping condition — Acceptance after 
breach — Damages — measure of — Resale — prompt and proper — net 
proceeds of paid — Balance in favor of respondent 


Where respondent Kempf accepted this load of lettuce, this respondent is liable to com- 
plainant for the contract price thereof, less damages it sustained as a result of com- 
plainant’s breach. The measure of damages to respondent is the market value, 
$3,250.00, less the sale value, $1,093.75, for total damages in the amount of 
$2,156.25. Therefore, the contract price, $2,015.00, less net proceeds of $125.58 
paid to complainant by respondent and less respondent’s damages in the amount of 
$2,156.25 leaves a balance of $266.83 in favor of respondent Kempf. 


Total amount unpaid — Setoff — Reparation awarded 


As found herein, respondent Kempf owes complainant the full contract price of the April 
17 load, $2,232.00, plus the balance due on the April 15 load, $820.20, for a total of 
$3,052.20. This amount, however, must be set off by the $266.83 in favor of re- 
spondent on the April 22 load, leaving a total due and owing complainant of 
$2,785.37 for which reparation is awarded complainant against respondent Kempf 
with interest. 


Broker — obligations fulfilled — Dismissal 
Where the respondent broker, Four R’s Brokerage Co., fulfilled its duties as broker and any 


loss sustained by complainant resulted from complainant’s breach of warranty, the 
compiaint against this respondent is dismissed. 


George Whitten, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondents for the amount of $5,215.62. The transactions in 
question involved the sale of lettuce in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties, and respondents were served with a 
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copy of the complaint. Respondents filed answers thereto, denying li- 
ability to complainant. 


Although the amount involved is over $3,000, the parties waived oral 
hearing, and evidence was submitted in accordance with the shortened 
procedure, as provided in the Rules of Practice (7 CFR 47.20). No further 
evidence was submitted by the parties and no briefs were filed. 


FINDINGS OF FACT 


1. Complainant, Billingsley Farms, Inc., is a corporation whose ad- 
dress is 5117 Terra Mar Way, Oxnard, California. 


2. Respondent, E.L. Kempf and Son, Inc., is a corporation whose ad- 
dress is 24 South Water Market, Chicago, Illinois. At the time of the 
transactions in dispute this respondent was licensed under the Act. 


3. Respondent, Richard A. Ousey, is an individual doing business as 
the Four R’s Brokerage Co. whose address is P.O. Box 5543, Oxnard, 
California. At the time of the transactions in dispute this respondent 
was licensed under the Act. 


4. On April 15, 1976, complainant, in the course of interstate com- 
merce, sold by oral contract to respondent E.L. Kempf and Son, Inc. 
(hereafter Kempf), through respondent the Four R’s Brokerage Co. 
(hereafter Four R’s), 512 cartons of Green Leaf lettuce at the agreed 
price of $2.75 per carton, for a total price of $1,408, F.O.B. Oxnard, 
California. 


5. The lettuce was sent by truck from Oxnard, California to Chicago, 
Illinois, along with a lot of Big Boston lettuce which is not the subject of 
dispute in this proceeding, and was Federally inspected in Chicago on 
April 20, at 9:30 A.M. The Federal inspection revealed temperatures 
throughout the lot of 42-45° F, and the following condition in relevant 
part: “Leaf lettuce lot: Generally fresh, crisp and good green color. Dam- 
age by marginal browning in most samples 1 or 2 plants per sample in 
many none, averages 7%. Decay in most samples none, in many samples 
1 plant per sample, averages 3%. Each lot Bacterial Soft Rot and Gray 
Mold Rot each mostly in early some in advanced states.” 


6. Respondent Kempf, through respondent Four R’s, notified com- 
plainant immediately after the inspection of the condition of the lettuce. 


7. Respondent Kempf sold the lettuce on a consignment basis and re- 
mitted net proceeds to complainant of $587.80. 
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8. On April 17, 1976, complainant, in the course of interstate com- 
merce, sold by oral contract to respondent Kempf, through respondent 
Four R’s, 720 cartons of Green Leaf lettuce at $2.75 per carton plus $.35 
cooling, for a total price of $2,232, F.O.B. Oxnard, California. 


9. The lettuce was sent by truck from Oxnard, California to Chicago, 
Illinois, and was Federally inspected in Chicago on April 21, at 12:10 
P.M. The Federal inspection revealed temperatures throughout the lot of 
46-54° F, and the following condition: “Generally fresh, crisp and good 
green color. Damage by Marginal browning, in most samples none, in 
many samples ranges from 2 to 6 plants per carton, averages 13%. 
Decay in most samples none, in many samples 1 or 2 plants per carton, 
averages 5%, Bacterial Soft Rot, generally in early stages.” 


10. Respondent Kempf, through respondent Four R’s, notified com- 
plainant immediately after the inspection of the condition of the lettuce. 
The lettuce was subsequently sold on a consignment basis by respondent 
Kempf who incurred a loss. 


11. On April 22, 1976, complainant, in the course of interstate com- 
merce, sold by oral contract to respondent Kempf, through respondent 
Four R’s, 650 cartons of Green Leaf lettuce at $2.75 per carton plus $.35 
cooling, for a total price of $2,015, F.O.B. Oxnard, California. 


12. The lettuce was sent by truck from Oxnard, California to Chicago, 
Illinois, and was Federally inspected in Chicago on April 26, at 11:55 
A.M. The Federal inspection revealed temperatures throughout the lot 
of 38-40° F, and the following condition: “Generally fresh and crisp. 
Damage by Marginal Browning ranges from 3 to 6 plants per carton, 
average 36%, including in most cartons 1 or 2 plants, in many none, 
average 8% serious damage. Decay average less than 1%.” 


13. Respondent Kempf, through respondent Four R’s, notified com- 
plainant immediately after the inspection of the condition of lettuce. 
The lettuce was sold by respondent Kempf on a consignment basis and 
net proceeds were remitted to complainant of $125.58. 


14. Respondent Kempf has since failed to pay complainant the agreed 
purchase price for any of the three loads of lettuce. 


15. A formal complaint was filed on August 16, 1976, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


Complainant brings this action against two respondents. The first ac- 
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tion is against respondent Kempf for failure to pay the agreed purchase 
price for lettuce sold by complainant to respondent Kempf. The second 
is against respondent Four R’s for failure to perform its duty as a broker 
by not correctly reporting to complainant that the lettuce was handled 
by respondent Kempf on a consignment basis. We will first address the 
complaint against respondent Kempf. 


There is no dispute that there was a contract of sale between complain- 
ant and respondent Kempf, negotiated by respondent Four R’s for each 
of three (3) loads of Green Leaf lettuce. Since respondent Kempf ac- 
cepted each shipment of lettuce, it is liable for the purchase price less 
provable damages resulting from a breach of contract by complainant. 


Respondent Kempf claims that it should not be liable for the full pur- 
chase price because complainant breached the warranty of suitable ship- 
ping condition found at section 46.43(j) of the Regulations (7 CFR 
46.43). That warranty requires lettuce to be shipped in such a condition 
that, if handled under normal transportation service and conditions, it 
will arrive without abnormal deterioration. Since respondent Kempf ac- 
cepted the lettuce it has the burden of proving the applicability of the 
warranty, a breach of warranty and damages resulting from such breach 
by a preponderance of the evidence. Hatcher and Holland v. Bell Tomato 
Co., 29 A.D. 1057 (1970). 


The warranty of suitable shipping condition is applicable when the 
shipment is handled under normal transportation service and condi- 
tions. Generally the most important factors in determining whether 
transportation service and conditions are normal are the time in transit 
and the temperatures during transit. 


It is not clear exactly when each of the shipments arrived. However 
the inspection on each of the loads was made within 4 to 5 days follow- 
ing the date of shipment, and we conclude that this is sufficient proof 
that the time in transit from California to Illinois was normal. 


The evidence of the temperature during transit is the temperature re- 
corded for each load at the inspection. Those temperatures were 42-45° 
F for the April 15 load, 46-54° F for the April 17 load, and 38-40° F for 
the April 22 load. The optimum temperature for lettuce in transit is 32° 
F. Protecting Perishable Foods During Transport by Motortruck, 
Agriculture Handbook No. 105, Agricultural Research Service, USDA. 


It is questionable whether the product temperatures recorded for the 
April 15 load of lettuce are acceptable. However, we need not decide this 
issue because, as shown below, even assuming the warranty is applica- 
ble, respondent is liable for the price sinee the lettuce in this load was 
not abnormally deteriorated. Regarding the April 17 load, we conclude 
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that product temperatures of 46-54° F for lettuce at an inspection fol- 
lowing arrival is not sufficient proof that the temperature was normal 
during transportation. Therefore the warranty is not applicable and 
respondent is liable for the price of the April 17 load. Regarding the 
April 22 load, we conclude that the product temperatures of 38-40° F is 
sufficient proof that the in transit temperature was normal in the ab- 
sence of any evidence to the contrary. Thus the warranty is applicable to 
the April 22 load. 


Respondent claims that complainant breached the warranty of suit- 
able shipping condition regarding the April 15 and April 22 loads be- 
cause the lettuce failed to meet the good delivery standards specified in 
the Regulations (7 CFR 46.44 (a) (2) ). However, no case has been cited, 
or found by us, holding that the good delivery standards apply to leaf let- 
tuce, as opposed to head lettuce. And, since the regulations consistently 
refer to head lettuce in the good delivery section, we conclude that they 
do not apply to leaf lettuce. Therefore we must decide whether the leaf 
lettuce was in suitable shipping condition without the aid of the good 
delivery standards. 


As evidence of complainant’s failure to fulfill the warranty of suitable 
shipping condition, respondent submits the Federal inspections made on 
each load. The inspection of the April 15 load showed 10 percent of the 
load damaged by condition defects; and the inspection of the April 22 
load showed 37 percent damage by condition defects. Based on these 
percentages we conclude that there was a breach of warranty in the 
April 22 sale, and that there was no breach of warranty in the April 15 
sale. Since respondent advised complainant, through Four R’s, of the 
condition of the April 22 load following the inspection, there was a 
proper notice of the breach (see Uniform Commercial Code, Section 
2-607 (3) (a) ), and respondent is entitled to damages on the April 22 
load. However because there was no breach in the April 15 sale, respond- 
ent is liable for the price of the April 15 load. 


The measure of damages for a breach of warranty for accepted goods is 
the difference at the time and place of acceptance between the market 
value of the goods accepted and the market value they would have had if 
there had been no breach, plus expenses attributable to complainant’s 
breach. 


Based on the Market News Reports for Chicago for California leaf let- 
tuce, the market price for April 27, 1976, the first morning after arrival 
when sales could have been made, was $5.00 per carton. In fixing the 
value of the accepted goods, the gross proceeds of the resale may be 
used, if the resale is prompt and proper. Respondent stated that the let- 
tuce was sold after arrival and rendered a full accounting of the April 22 
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load on May 18, 1976, showing gross proceeds of $1,093.75 which com- 
plainant did not dispute. Since there is nothing in the record to indicate 
that the sale was not prompt and proper, we will use the resale value of 
$1,093.75 as the value of the accepted goods. 


The market value of the April 22 load consisting of 650 cartons of let- 
tuce on April 27, if there had been no breach, would have been $5.00 per 
carton for a total worth of $3,250.00. The market value of $3,250.00 
less the sale value of $1,093.75 equals respondent’s damages of 
$2,156.25. Respondent remitted net proceeds to complainant of $125.58 
from the sale of the April 22 load of lettuce. Since complainant is due 
the purchase price of the April 22 load ($2,015.00) less the net proceeds 
paid by respondent, ($125.58) and less respondent’s damages of 
$2,156.25, this leaves a balance in favor of respondent of $266.83. 
Respondeent did not charge a commission on this load or delineate any 
other expenses as being attributable to the breach. 


Respondent owes the contract price of $1,408 on the sale of the 512 
cartons of lettuce shipped April 15 as to which there was no breach. 
Respondent remitted $587.80 proceeds from the sale of this load, along 
with an accounting which also included 137 cartons of Boston lettuce to 
be handled by respondent on consignment. The gross proceeds from the 
sale of the 137 cartons of Boston lettuce equaled $221. However this 
amount was more than offset by the cost of freight ($1.42 per carton, for 
a total of $194.54) and pickup ($.21 per carton for a total of $28.77) for 
the Boston lettuce. Therefore the $587.80 proceeds of the sale of the 
April 15 load must be attributed to the leaf lettuce, and complainant is 
due the contract price for the leaf lettuce ($1,408) less the $587.80 pro- 
ceeds, which leaves $820.20. Rspondent also owes the full contract price 
of $2,232 on the April 17 load, for which the warranty of suitable ship- 
ping condition did not apply, because no net proceeds were remitted to 
complainant. However, the balance of $266.83 in favor of respondent on 
the April 22 load should be set off against its liability of $3,052.20 for 
the price of the two other loads. New England Citrus v. Corson’s, 28 A.D. 
968 (1969). Thus respondent’s liability to complainant equals $2,785.37. 
Respondent’s failure to pay this sum is a violation of section 2 of the Act 
for which reparation should be awarded with interest. 


We turn now to complainants’ claim against respondent Four R’s, the 
broker that negotiated the contract between complainant and respond- 
ent Kempf. Complainant alleges that respondent Four R’s breached its 
duty as a broker “by not correctly reporting the disposition of the ship- 
ments”. As damages for the alleged breach, complainant states that 
respondent Four R’s should pay that part of the contract price which the 
buyer, respondent Kempf, is not required to pay in accord with our 
above decision. It is not clear to us what the basis is for complainant’s 
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claim against the broker because the broker relationship usually is at an 
end after the sale is negotiated, J. Manning Co. v. Red’s Market, 33 A.D. 
1848 (1974), unless the broker voluntarily assumes additional duties, 
which has not been shown in this instance by complainant. In any event 
complainant has failed to prove damages, because any loss suffered by 
complainant was due solely to complainant’s breach of warranty. There- 
fore the complaint against respondent Four R’s should be dismissed. 


Within 30 days from the date of this order, respondent Kempf shall 
pay to complainant, as reparation, $2,785.37, with interest thereon at 
the rate of 8 percent per annum from May 1, 1976, until paid. The com- 
plaint against respondent Four R’s is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 18,451) 


COACHELLA IMPERIAL DISTRIBUTORS v. PROFFER WHOLESALE PRODUCE, 
INC., and/or THE GILBERT BROKERAGE COMPANY. PACA Docket No. 
2-4057. Decided March 30, 1978. 


Broker — authority of — payment to not constituting payment to seller — 
Consignment — failure to establish — Reparation awarded against re- 
spondent Proffer 


Respondent Proffer Wholesale Produce, Inc., the actual purchaser of the grapes in issue, in 
making payment to the broker who failed to forward payment to the seller has not 
absolved its liability to complainant for the purchase price. Reparation of $965.40, 
the total delivered contract price, is awarded complainant against respondent 
Proffer Wholesale Produce, Inc. The complaint against respondent Gilbert Broker- 
age Co. is dismissed. 


Lowell Stanley, Presiding Officer. 
Charles Chorna, Century City, CA, for complainant. 
Maurice B. Graham, Fredericktown, MO, for respondent Proffer. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), a formal com- 
plaint was filed on November 6, 1975, in which complainant seeks to re- 
cover $965.40 against respondents, in connection with the sale of 180 
lugs of grapes in interstate commerce, to respondent Proffer Wholesale 
Produce, Inc. through a broker, respondent The Gilbert Brokerage Com- 
pany. 


A copy of the Department’s report of investigation was served upon 
complainant and respondent Proffer Wholesale Produce, Inc. Respond- 
ent Proffer Wholesale Produce, Inc. was served with a copy of the com- 
plaint. Copies of the report of investigation and the formal complaint 
were served upon respondent The Gilbert Brokerage Company by 
regular mail, in accordance with section 47.4 of the Rules of Practice (7 
CFR 47.4). 


Respondent Proffer Wholesale Produce, Inc. filed an answer in which 
it denied any indebtedness to complainant. Respondent, The Gilbert 
Brokerage Company did not file an answer. 


Since the amount in question does not exceed $3,000, the issues will be 
resolved under the shortened method of procedure provided for in sec- 
tion 47.20 of the Rules of Practice (7 CFR 47.20). Under this procedure 
the verified pleadings of the parties, together with the Department's re- 
port of investigation, are considered as evidence. Pursuant to this 
procedure, complainant filed an answering statement and complainant 
filed a statement in reply. No party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation, Coachella-Imperial Distributors, 
whose address is P.O. Box 623, Coachella, California. 


2. Respondent, Proffer Wholesale Produce, Inc. (hereafter Proffer), is 
a corporation whose address is 600 W. Wood, Flat River, Missouri. At 
the time of the transaction involved herein this respondent was licensed 
under the Act. 


3. Respondent, The Gilbert Brokerage Company (hereafter Gilbert), is 
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a corporation whose last known address was 97 Produce Row, Room 
101, St. Louis, Missouri. At the time of the transaction involved herein, 
this respondent was licensed under the Act. 


4. On or about July 23, 1975, in the course of interstate commerce 
complainant sold to respondent Proffer through respondent Gilbert, 180 
lugs of Thompson Seedless grapes for a total delivered contract price of 
$965.40. This contract was confirmed by a broker’s memorandum of sale 
mailed to respondent buyer and dated July 24, 1975. Listed in that por- 
tion of the memorandum labeled “terms how payable” was the following: 
“We invoice, collect and remit for shippers account.” 


5. On or about July 23, 1975, complainant shipped the subject grapes 
from its place of business in Coachella, California, to Proffer in the State 
of Missouri, 


6. Upon arrival of the load at destination, respondent Proffer ac- 
cepted the shipment and paid to Gilbert, $766.08 as the “on sale” con- 
signment price of the grapes, by check dated August 14, 1975, in compli- 
ance with the broker’s memorandum of sale. 


7. Acopy of an invoice drawn up by complainant was mailed to Prof- 
fer on July 23, 1975. Complainant received a copy of this invoice shortly 


thereafter, and well before August 14, 1975. 


8. A formal complaint was filed on November 6, 1975, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges that since respondent Proffer accepted the goods 
upon arrival at destination without complaint, it is therefore liable to 
complainant for the contract price of $965.40 as reflected by complain- 
ant’s invoice. 


Respondent Proffer denies being indebted to complainant, alleging 
that its payment to respondent Gilbert was consistent with payment 
provisions contained in the broker’s memorandum of sale. That provi- 
sion gave the broker authority to “invoice, collect and remit for shippers 
account.” Complainant responds to Proffer’s position by asserting that 
since complainant invoiced Proffer directly, payment to Gilbert after re- 
ceipt of that invoice does not discharge Proffer from its obligation under 
the contract of sale. Complainant contends that upon receipt of the in- 
voice, Proffer was placed on notice as to whom it should pay. 


Respondent Proffer admits that it received complainant’s invoice prior 
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to paying the broker in compliance with the broker’s memorandum of 
sale. We find that the invoice acted as notice to Proffer that it should 
have paid complainant rather than Gilbert. Respondent Proffer made no 
inquiry to complainant regarding the invoice of July 23, 1975, and that 
invoice is therefore accepted as correctly stating the contract between 
the parties. Complainant has sustained his burden of proof regarding 
the sale of these grapes to respondent Proffer and respondent Proffer 
has failed to prove that the load was consigned rather than sold for a 
firm contract price as reflected by complainant’s invoice. Respondent 
Proffer is therefore liable for the contract price of the goods. 


The evidence in the record shows that respondent Gilbert received 
payment of $766.08 in connection with this transaction but did not 
forward it to complainant. However, complainant pleaded in the alter- 
native that if it was concluded that respondent Proffer was justified in 
paying Gilbert, that Gilbert be held liable. We find that respondent 
Proffer was not justified in paying Gilbert and therefore the complaint 
as to Gilbert should be dismissed. Proffer’s failure to make payment to 
complainant in the amount of $965.40, is a violation of section 2 of the 
Act for which reparation with interest should be awarded complainant 
against this respondent. 


ORDER 


Within thirty days from the date of this order respondent Proffer 
Wholesale Produce, Inc. shall pay to complainant, as reparation, 
$965.40, with interest thereon at the rate of eight percent per annum 
from November 6, 1975, until paid. 


The complaint against respondent The Gilbert Brokerage Company is 
dismissed. 


Copies of this order shall be served upon the parties. 





(No. 18,452) 


FLORANCE DISTRIBUTING CoO., INC. v. RAIMOND & RAIMOND, INC., and/or 
GONZALEZ & HEINS. PACA Docket No. 2-4390. Decided March 30, 
1978. 
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Acceptance — by unloading — Condition prior to shipment — failure to 
show — Inspection — lateness of — Purchaser — actual — Reparation 
awarded against Raimond & Raimond 


Where respondent Raimond & Raimond, Inc. accepted the full load of produce in issue for 
its own account and failed to pay the full purchase price thereof as found herein, 
this respondent is liable to complainant for an amount due and owing complainant 
of $1,055.35 for which reparation is awarded with interest. 


The complaint against Gonzalez and Heins is dismissed. 
Dennis Becker, Presiding Officer 


William T. Tarp., Newport Beach, CA, for complainant. 
Henry V. Radoff, Houston, TX, for respondents. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant requests a reparation award 
against respondents jointly and severally in the sum of $1,055.30 in con- 
nection with a transaction involving a truckload of mixed vegetables 
shipped in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon the parties. A copy of the formal complaint was served upon 
respondents, which filed an answer thereto, denying any liability in the 
matter. 


Since the amount in controversy does not exceed $3,000.00, the 
shortened procedure provided in the Rules of Practice (7 CFR 47.20), is 
applicable. Under this procedure, the verified pleadings of the parties 
are considered a part of the evidence, as is the Department’s report of in- 
vestigation. In addition, the parties were given an opportunity to submit 
further evidence in the form of sworn statements, which they did. Com- 
plainant filed an opening statement and a brief. Respondents filed a 
joint answering statement. 


FINDINGS OF FACT 
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1. Complainant, Florance Distributing Co., Inc., is a corporation 
whose address is 1630 South Soto Street, Los Angeles, California. 


2. Respondent, Raimond & Raimond, Inc., is a corporation whose ad- 
dress is 112 Meyerland Plaza, #36, Houston, Texas. 


3. Respondent, Gonzalez & Heins, is a partnership whose address is 
2520 Airline Drive, Houston, Texas. 


4. At the time of the transaction involved herein Raimond & Raimond 
were licensed under the Act. Gonzalez & Heins were not licensed at the 
time the transaction herein took place but were operating subject to li- 
cense. They were subsequently licensed under the Act. 


5. On or about December 8, 1975, in the course of interstate com- 
merce, by oral contract, complainant contracted to sell to respondent, 
Raimond & Raimond, inter alia, 85 lugs of avocadoes of 28’s or larger at 
$14.60 per lug, F.O.B. 


6. On December 9, 1975, from various loading points in California, 
complainant shipped the avocadoes along with other perishable agricul- 
tural commodities, via transportation provided by Raimond & Raimond 
for this purpose, to respondent Raimond & Raimond at Houston, Texas. 


7. The truckload of perishable agricultural commodities arrived in 
Houston, Texas, on December 12, 1975. 


8. Raimond & Raimond unloaded the truck at its place of business so 
as to distribute the several types of vegetable on it to various buyers. 22 
of the lugs of avocadoes out of the 85 shipped were then delivered by 
Raimond & Raimond to Rogers Produce, and the remaining 63 lugs were 
delivered to respondent Gonzalez & Heins. 


9. Rogers Produce reported no problems with the avocadoes it re- 
ceived. Gonzalez & Heins had difficulty with the condition of the ship- 
ment, and notified Raimond & Raimond of this fact on December 13, 
1975, a Saturday. 


10. At 8:00 A.M. on December 13, 1975, Raimond & Raimond con- 
tacted Mr. Luke Patruno of Florance Distributing Co., Inc., and in- 
formed him that some of the avocadoes would be returned. He requested 
that a valid federal inspection certificate should be procured. However, 
an inspection could not be secured until December 15, 1975. 


11. A federal inspector inspected 27 lugs on December 15, 1975, and 
13 lugs on December 16, 1975. The inspector found that the avocadoes 
possessed no commercial value, and they were dumped after issuance of 
a dump certificate. 
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12. On December 18, 1975, a similar dump certificate was issued for 
the 23 lugs remaining of the total number sent to Gonzalez & Heins. 


13. Raimond & Raimond accepted the entire shipment of avocadoes 
sent to it by complainant. 


14. Of the total invoice of $1,589.05 billed by claimant to respondent, 
the latter was paid $533.75. 


15. Raimond & Raimond issued a cashier’s check payable to complain- 
ant in the amount of $1,055.30, as a conditional tender, which check is 
being held by the Regulatory Branch, Fruit and Vegetable Division, 
Agriculture Marketing Service, Washington, D.C. 


16. The firm of Gonzalez & Heins has never been billed by complain- 
ant for the 63 lugs of avocadoes. In fact, complainant did not know who 
was to receive the avocadoes when they were shipped. 


17. A formal complaint was filed on July 15, 1976, which was within 
nine months after the cause of action arose. 


CONCLUSIONS 


The essential facts in this proceeding are not in dispute. Both com- 
plainant and the joint respondents, Raimond & Raimond and Gonzalas & 
Heins agree that respondent Raimond & Raimond purchased from com- 
plainant on or about December 9, 1975 a truckload of perishable agricul- 
tural commodities, including 85 lugs of avocadoes, to be shipped in inter- 
state commerce from various loading points in California to the place of 
business of Raimond & Raimond in Houston, Texas. Such truckload load- 
ed on December 9, 1975 on a truck procured by respondent Raimond & 
Raimond, and moved in interstate commerce to Houston, Texas where it 
arrived at respondent Raimond & Raimond’s place of business on Decem- 
ber 12, 1975. The time of arrival on December 12, 1975 is not available. 
However, it appears on this record that respondent Raimond & Raimond 
unloaded the produce from the truck, for sorting and reloading for de- 
livery to various purchasers in the Houston, Texas area. With respect to 
the avocadoes, 22 lugs were delivered on either December 12, 1975 or 
early December 13, 1975 to a purchaser, Rogers Produce. On either De- 
cember 12, 1975 or early December 13, 1975, the remaining 63 lugs 
were delivered to respondent Gonzales & Heins. 


Rogers Produce registered no complaint with respect to the condition 
of the 22 lugs of avocadoes which it received. However, about 8 A.M., 
December 13, 1975, respondent Gonzales & Heins notified respondent 
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Raimond & Raimond that the condition of the avocadoes was so bad that 
they were being returned to respondent Gonzales & Heins by its cus- 
tomers. Gonzales & Heins described the avocadoes as having “black cen- 
ters from seed to skin, end to end.” 


Apparently respondent Raimond & Raimond immediately contacted 
complainant with respect to the condition of the avocadoes received by 
respondent Gonzales & Heins. In discussions with complainant’s repre- 
sentative, complainant requested that respondent Raimond & Raimond 
secure a federal inspection. However, Raimond & Raimond was not able 
to do so until two days later, Monday, December 15, 1975. 27 lugs of 
avocadoes were inspected on December 15, 1975, and 13 more lugs were 
inspected on December 16, 1975 by a federal inspector. The lugs were all 
found to have no commercial value, and the inspector issued a dump cer- 
tificate with respect thereto. The remaining 23 lugs purchased by Gon- 
zales & Heins from Raimond & Raimond were inspected on December 
18, 1975, and also found to possess no commercial value, as a result of 
which a dump certificate was issued. 


There are two issues in this case. The first issue is whether respond- 
ents must bear the loss from the 63 lugs of avocadoes which were 
dumped. The second issue is whether, if respondents must bear such 
loss, one or both of the respondents is liable to complainant. We think 


the answer to both issues is clear. Complainant is entitled to recover be- 
cause respondent Raimond & Raimond had accepted the 63 lugs of avo- 
cadoes involved, and was responsible with respect thereto. Furthermore, 
we find on this record that Raimond & Raimond purchased such avo- 
cadoes from complainant for its own account rather than for the account 
of Gonzales & Heins. Therefore, only the respondent Raimond & Rai- 
mond is liable to complainant for the 63 lugs of avocadoes. ' 


When Raimond & Raimond unloaded the truck in Houston, Texas, 
such action was an act of acceptance of the commodities on the truck. 
Mario Saikhon v. Russell-Ward Company, Inc., 34 A.D. 1940 (1975). 
Therefore, in order to prevail, Raimond & Raimond would have to prove 
that the avocadoes were of such a condition at the time of arrival as to 
warrant the conclusion they were not in suitable shipping condition 
when loaded for shipment. J. J. Crosetti Company v. Yeckeo-Eichen- 
baum, Inc., 30 A.D. 287 (1971) The most meaningful evidence in this re- 
gard would be an inspection immediately after the goods were unloaded. 
While other evidence might also show circumstance, the procurement of 
dump certificates several days after the avocadoes were unloaded do not. 
The dump certificates do not show condition defects such as the percent 


' There is no issue in this proceeding as to whether there is an obligation on the part of 
Gonzales & Heins to pay Raimond & Raimond. 
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of decay, nor even the storage conditions after unloading and prior to 
dumping. Thus respondent has failed to show their condition prior to 
shipment. 


There is no evidence in this record to show any liability on the part of 
respondent Gonzales & Heins to complainant with respect to the 63 lugs 
of avocadoes involved herein. All evidence points to the fact that while 
Raimond & Raimond may have brought the vegetables placed on the 
truck by complainant with specific buyers in mind, it did not disclose the 
names thereof to complainant at any time, but rather chose to deal with 
such ultimate buyers directly. Furthermore, the evidence reveals that re- 
spondent Raimond & Raimond accepted delivery of the truckload of 
commodities at its place of business, thereby indicating it had a direct 
interest in the ownership thereof. In view of this, we believe that the 
complaint against Gonzales & Heins must be dismissed. 


Raimond & Raimond was billed $1,589.05 for the full truckload of var- 
ious perishable agricultural commodities. Subsequently it paid $533.75 
to complainant with respect to the undisputed amount, leaving 
$1,055.35 in dispute. Raimond & Raimond tendered a check in this 
amount to the Regulatory Branch of the Fruit and Vegetable Division of 
the Agricultural Marketing Service, and requested that it hold the check 
pending resolution of this proceeding. Such amount constitutes full pay- 
ment for 63 lugs of avocadoes which were dumped, each lug costing 
$14.60, plus deductions made by respondent Raimond & Raimond of 
$39.00 for inspection, $63.00 for freight at $1.00 a lug, and $33.50 
owed by complainant to respondent Raimond & Raimond with respect to 
other produce transactions. Therefore, complainant should be awarded 
$1,055.35 in reparation against Raimond & Raimond. Respondent Rai- 
mond & Raimond’s failure to pay such sum is a violation of section 2 of 
the Act, for which reparation should be awarded with interest. 


Within thirty days from the date of this order, respondent Raimond & 
Raimond shall pay to complainant as reparation with interest thereon at 
the rate of 8 percent per annum from January 1, 1976, until paid. 


The complaint against respondent Gonzales & Heins is dismissed. 


Copies of this order shall be served upon the parties. 
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(No. 18,453) 


IDAHO FRUIT SALES, INC. v. MILWAUKEE PRODUCE DISTRIBUTING CO., 
INC. PACA Docket No. 2-4326. Decided March 30, 1978. 


Contract terms — f. o. b. shipping point — U.S. No. 1 cherries — Good deliv- 
ery standards — met at destination — Modification of contract — voided on 
meeting of grade requirements — 


Where the modification of the contract with respect to the first truckload of cherries was 
entered into on the basis of erroneous information the modification is voided. Re- 
spondent is liable to complainant for the original contract price of this load in the 
amount of $14,016.80, less net proceeds of $8,338.70 paid complainant by respond- 
ent with respect thereto, for a balance due and owing of $5,678.10. 


Contract terms — f. o. b. shipping point — U.S. No. 1 cherries — Risk of loss 
during transit — on f. o. b. shipping point sale — Good delivery standards 
— met at destination — Contract — failure to prove breach of 


Where respondent accepted the second truckload of cherries under an f. o. b. shipping 
point sale, any damages in transit must be borne by the respondent. Further, re- 
spondent failed to prove a breach of contract by complainant with respect to these 
cherries since they met the standards for good delivery. On this load of cherries, re- 
spondent is liable to complainant for the full contract price of $14,899.70, less 
$8,910.00 already paid thereon by respondent, for a balance due and owing of 
$5,989.70. 


Total liability — reparation awarded for 
The total amount due and owing complainant on the two truckloads of cherries in issue is 


$11,667.80. Reparation in the amount of $11,667.80 is awarded complainant 
against respondent with interest. 


George S. Whitten, Presiding Officer. 
Henry Piano, Milwaukee, WI, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended, (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award against re- 
spondent in the total amount of $11,667.80, in connection with two 
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transactions in interstate commerce involving two truckloads of sweet 
cherries. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent. Respondent filed an answer denying liability to 
the complainant. 


Although the amount claimed in the complaint exceeds $3,000, 
neither party requested an oral hearing, and therefore the shortened 
procedure provided in section 47.20 of the Rules of Practice (7 CFR 
47.20) is applicable. Under this procedure the verified pleadings of the 
parties are considered a part of the evidence, as is the Department’s re- 
port of investigation. 


Complainant did not file an opening statement. Respondent filed an 
answering statement and complainant filed a statement in reply. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Idaho Fruit Sales, Inc., is a corporation whose ad- 
dress is P. O. Box 983, Caldwell, Idaho. 


2. Respondent, Milwaukee Produce Distributing Co., Inc., is a corpor- 
ation whose address is 300 North Van Buren, Milwaukee, Wisconsin. At 
the time of the transactions involved herein respondent was licensed un- 
der the Act. 


3. On or about July 14, 1975, complainant sold to respondent one 
truckload containing 1,728 cartons of U.S. No. 1 Bing Sweet Cherries, 
54, inch minimum, at $8.00 per carton, plus $.10 per carton for palletiz- 
ing and $20.00 for a Ryan recorder, or a total for the entire load of 
$14,016.80. The terms of the contract were F.O.B. shipping point. 


4. On July 14, 1975, between the hours of 2:00 p.m. and 4:30 p.m. 
1,728 cartons of Bing Sweet Cherries were federally inspected while 
loading into a truck at Saxton Fruit Ranch, Inc., Caldwell, Idaho, and 
were found to grade U.S. No. 1, °%, inch minimum, no decay. Such cher- 
ries were shipped on July 14, 1975, from complainant to respondent in 
Milwaukee, Wisconsin. The bill of lading instructed the carrier to hold 
the temperature at 34°. Expected arrival time was listed on the bill of 
lading as 7/16/75 p.m. or early 7/17. 


5. The truckload of cherries arrived at destination at 1:30 a.m. July 
18, 1975, and the cherries were inspected by a private inspection service 
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at 6:00 a.m. while still on the truck. Commodity temperatures were not- 
ed as 40° top, 38° bottom. In addition such report stated in relevant 
part as follows: 


Lading: ... Riding good order but each lug supporting dry ice 
packs show part of contents frozen with ice crystals pres- 
ent. 

“Commodity: Sweet Cherries: 

Generally firm; Stems drying, turning brown, about 7% 
without stems: (illegible) 57% stock turning black with 
15% black; Find some packs all red; 

Score 1 to 6%, average 3% damaged by cracks or pitting; 
score 1 to 3%, many packs none, average 1% decay (Blue 
mold)”. 


“Remarks: Stock meets destination requirements for grade stamped 


Damage by dry ice freezing to be settled by interested 
parties.” 


A Ryan temperature recording device was present on the load and 
showed an immediate drop after loading from 87° to 50° and tempera- 
ture variations throughout the remainder of the trip of from 28° to 56°, 
with more than 50% of the time being below 35°. 


6. Respondent accepted the truckload of cherries on arrival and nego- 
tiated a modification of the original contract with complainant which al- 
lowed respondent to handle the truckload of cherries for complainant’s 
account. Complainant entered into the modification on the basis of in- 
formation orally conveyed to him by telephone from respondent, that 
the cherries did not make U.S. No. 1 on arrival. 


7. On or about July 21, 1975, complainant sold to respondent one 
truckload containing 1,782 cartons of Bing Sweet Cherries, U.S. No. 1, 
‘# inch minimum, at $8.25 per carton, plus $.10 per carton palletizing 
and $20.00 for a Ryan recorder, for a total price for the entire truckload 
of $14,899.70. The terms of the contract were F.O.B. shipping point. 


8. On July 21, 1975, between the hours of 6 p.m. and 7:00 p.m., at 
Williamson Orchard, Caldwell, Idaho, 891 cartons of Bing Sweet Cher- 
ries were federally inspected while in the process of being loaded on a 
truck and were graded U.S. No. 1, °4, inch minimum, no decay, and be- 
tween the hours of 7:30 p.m. and 8:30 p.m. on the same day, at Saxton 
Fruit Ranch, Inc., Caldwell, Idaho, an additional 891 cartons of Bing 
Sweet Cherries, stamped “Robinson, U.S. No. 1, 12 row size & larger” 
were federally inspected while being loaded onto the same truck and 
were found to grade U.S. No. 1, 4, inch minimum, average less than'/2 
of 1% decay. The truck was shipped by complainant at 8:30 p.m. on the 
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same day with an expected arrival time in Milwaukee of 5:00 a.m., July 
25, 1975. 


9. The truck arrived the morning of July 25, 1975, in Milwaukee, 
Wisconsin, at the place of business of respondent’s customer and was 
federally inspected at 12:20 p.m. Such inspection revealed in relevant 
part as follows: 


“Condition 
of Load: Banded and palletized in cooler at above location. 


“Temperature 
of Product: In various cartons 45 to 49° F. 


“Quality: Each lot; mature, clean, well formed and well colored. Wil- 
liamson Orchard Lot: grade defects within tolerance. Rob- 
inson Fruit Ranch Lot: grade defects average 3% stem 


“Condition: | Williamson Orchard Lot: mostly firm to firm ripe, some 

ripe. Mostly deep red, some dark red color. Damage by 
sunken and/or pitted areas average 4%. Damage by bruis- 
ing scattered throughout pack and lot and affecting ripe 
fruit average 2%. Less than 1% decay. 
Robinson Fruit Ranch Lot: Mostly firm ripe, many ripe. 
Mostly dark red, many deep red color. Damage by sunken 
and/or pitted areas average 1%. Soft ranges in most 
samples from 2 to 4%, in many none, average 3%. Damage 
by bruising occuring throughout pack and lot ranges from 
6 to 11%, average 9%. Decay ranges in most samples from 
1% to 6%, in some none, average 3% Rhizopus Rot gener- 
ally in early stages. 


“Grade: Robinson Fruit Ranch Lot: Meets quality requirements 
but fails to grade U.S. #1, % inch minimum only on ac- 
count of condition. 

Williamson Orchard Lot: U.S. No. 1, inch minimum.” 


A Ryan temperature device was included on the load and the tape 
showed an initial temperature of 78°, which dropped almost imme- 
diately to 40° and then remained between 43° and 47° throughout the 
remainder of the trip until the very end when it rose sharply to approxi- 
mately 58°. 


10. Respondent accepted the second truckload of the cherries on arri- 
val and filed a claim with the carrier as to the Robinson Fruit Ranch Lot. 


11. On the first truckload respondent submitted an account sales to 
the complainant showing gross proceeds of $10,990, credits in the 
amount of $1,067, a commission at 12% in the amount of $1,318.80, 
handling and cartage charges at $.15 per box or $235.50, a dumping 
charge of $30, and net proceeds in the amount of $8,338.70, which 
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amount was paid to complainant. The record reveals no accounting for 
the second truckload of cherries, however, respondent remitted the 
amount of $8,910 to complainant on such truckload. 


12. An informal complaint was filed by complainant on March 22, 
1976, which was within nine months after the cause of action herein ac- 
crued. 


CONCLUSION 


Respondent alleges as a defense to complainant’s claim on the first 
truckload of cherries, that the parties entered into a modification of the 
original contract after the cherries arrived. However it is well settled 
that a modification of a contract which is entered into on the basis of er- 
roneous or misleading information is not binding. In addition it has been 
held that failure to disclose pertinent information material to the modi- 
fication will void such modification. See Bruce Church, Inc. v. O'Day, 31 
AD 676 (1972), and Mendelson-Zeller, Co. v. Wm. Turino, Co., 32 AD 
1972 (1973). In this case the contract modification was entered into by 
complainant on the basis that the cherries had not made U.S. No. 1 on 
arrival. However the private inspection indicates that the cherries did 
make U.S. No.1 on arrival, and therefore, we find the modification to be 
voided. Since respondent accepted these cherries it is liable to complain- 
ant for the entire contract price less the $8,338.70 already paid to com- 
plainant, or a balance of $5,678.10. 


We find on the basis of the evidence of record that there was no modi- 
fication entered into on the second truckload of cherries. Since respond- 
ent accepted the second truckload of cherries it is liable to complainant 
for the contract price less the payment already made and less any dam- 
ages resulting from any breach of contract as to such cherries by com- 
plainant. Respondent alleges that the contracts as to both truckloads of 
cherries were destination contracts. In other words it is respondent’s 
contention that the cherries were sold F.O.B. the place of destination, a 
term which the UCC, section 2-319, defines in such a manner as to be 
equivalent to the term characterized by the Department’s regulations as 
a “delivered sale”. See 7 CFR 46.43(p). However the only evidence in the 
record in support of respondent’s allegation is respondent’s own state- 
ment to that effect. The invoices sent by complainant to respondent, on 
the day after each contract was negotiated, both state that the cherries 
were sold F.O.B. shipping point. These invoices were not objected to by 
respondent. We therefore find that the contracts were not destination 
contracts and that the cherries were sold F.O.B. shipping point. There- 
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fore responsibility for any damage to the cherries which occurred during 
transit must be borne by respondent. 


In accordance with the above discussion we find that the second truck- 
load of cherries was sold as U.S. No. 1, F.O.B. shipping point. The trans- 
it temperatures as shown by the Ryan recording thermometer which ac- 
companied the load were high. However, as the following discussion will 
show, we need not consider the effect of the abnormal temperatures on 
complainant’s warranty of suitable shipping condition. 


The federal inspection as to the second truckload of cherries found 
that one half the load did grade U.S. No. 1 on arrival and one half of the 
load did not. However, it is necessary, since this was one load of cherries, 
to consider the condition of the load, as a total load. Taking the average 
amount of grade and condition defects reported for each of the lots of 
cherries in the second truckload and combining these figures, and aver- 
aging them for the whole load, it is apparent that the truckload of cher- 
ries as a whole exceeded destination tolerances for U.S. No. 1 cherries by 
only one half of 1%. See 7 CFR 51.2648(b). This is, of course, well within 
the range for good delivery for cherries sold as U.S. No. 1, F.0.B. We 
therefore are unable to find a breach of contract on the part of complain- 
ant in regard to the second truckload of cherries. Since respondent ac- 
cepted the cherries it is liable for the entire contract price of $14,899.70, 
less the $8,910 already paid, or a balance of $5,989.70. The total amount 
due to complainant on both truckloads is thus $11,667.80. Respondent’s 
failure to pay complainant such amount is a violation of section 2 of the 
Act for which reparation should be awarded to complainant with inter- 
est. 


Within thirty days from the date of this order respondent shall pay to 
complainant as reparation, $11,667.80, with interest thereon at 8 per- 
cent per annum, from September 1, 1975, until paid. 


Copies of this order shall be served upon the parties. 





SENINI ARIZONA v. B. H. PRODUCE CO. 
Cite as 37 A.D. 743 


(No. 18,454) 


SENINI ARIZONA, INC. v. B. H. PRODUCE Co. PACA Docket No. 2-4536. 
Decided March 30, 1978. 


F. o. b. transaction — Good delivery standards — failure to meet — Suita- 
ble shipping condition — breach of warranty of — Rejection — timely — 
Dismissal 


Where complainant breached the contract and respondent’s rejection of the lettuce in issue 
was timely and with reasonable cause, the complaint is dismissed. 


George L. Aubrey, Presiding Officer. 
Complainant pro se. 
Ernest J. Nelson, Jr., Decatur, GA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § § 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
$5,200 against the respondent in connection with a transaction in inter- 
state commerce involving a truck shipment of lettuce from Colorado to 
respondent in Atlanta, Georgia. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon the respondent. Respondent filed an answer denying its lia- 
bility to complainant. 


The amount claimed in the formal complaint is more than $3,000. 
However the respondent did not request an oral hearing. Therefore, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Under this procedure the verified pleadings of 
the parties are considered a part of the evidence in the case, as is the De- 
partment’s report of investigation. The parties were given opportunity 
to submit further evidence in the form of sworn statements, and to file 
briefs. Respondent filed an answering statement. Neither party filed a 
brief. 





PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 37 A.D. 743 


FINDINGS OF FACT 


1. Complainant, Senini Arizona, Inc., is a corporation whose address 
is Box 5450, Yuma, Arizonia. 


2. Respondent, B. H. Produce Co., is a corporation whose address is 
118 Forest Parkway, Forest Park, Georgia. At the time of the transac- 
tion involved herein, respondent was licensed under the Act. 


3. Pursuant to oral contract negotiated by a broker, Ben Ryburn, Inc., 
of Salinas, California, complainant caused to be shipped from Alamosa, 
Colorado, on July 27, 1976, one truck load of lettuce to respondent in 
Atlanta. The contract was for 800 ctns. LETTUCE 24s, price F.O.B. 
$6.00, plus 40 cents cooling and 10 cents brokerage, for a total amount 
of $5,200. 


4. The shipment arrived on Saturday, July 31, 1976, at respondent’s 
place of business in Forest Park, Georgia, and was inspected by an em- 
ployee of respondent, who found that the shipment was “bad”. On in- 
structions from respondent’s president the truck was held over for in- 
spection the following Monday. 


5. A Federal inspection of the lettuce on the truck, at 12:45 P.M. on 
Monday, August 2, 1976, showed temperatures between 42° and 48° 
and the following in relevant part: 


Condition: 


Heads or portions of heads not affected by condition factors are fresh and crisp. 
Wrapper leaves: No decay affecting wrapper leaves only. Head leaves: Damage 
by Tip burn range from 8 to 46, average 25% including 8% serious damage. De- 
cay range from 4 to 25, average 16% Bacterial Soft Rot in early stages of devel- 
opment Affecting from 1 to 2 outer head leaves. Some advanced affecting “% of 
the head. 


Inspection and certificate restricted to product & lading in 5 stacks on rear of 
trailer .... 


6. Shortly thereafter respondent notified the broker that it was re- 
jecting the shipment. By telefax of August 2, 1976, the broker notified 
the complainant, who diverted the truck elsewhere. 


7. Complainant filed a timely complaint in this proceeding on Decem- 
ber 29, 1976, within 9 months after its alleged caused of action accrued. 


CONCLUSIONS 





MISCELLANEOUS 745 
Cite as 37 A.D. 745 


Respondent’s employee inspected the lettuce and found problems with 
it on Saturday, July 31, 1976. Since the truck arrived on a Saturday, the 
Monday inspection may well have been the earliest obtainable. The brok- 
er’s Telefax to the complainant on the same date as the inspection was a 
timely rejection of the shipment. The condition of the lettuce as reflect- 
ed by the inspection two days after arrival shows that the lettuce did not 
make good delivery at time of arrival, and therefore we find that com- 
plainant was in breach of the warranty of suitable shipping condition ap- 
plicable under the FOB terms of the sale. See 7 CFR 46.43 (i) and (j). 
Therefore respondent’s rejection of the shipment was justified and the 
complaint should be dismissed. 


The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


DISMISSAL — SETTLEMENT BETWEEN PARTIES 


(No. 18,455) 


HOWARD FARMS, INC. v. THE A. E. ALBERT & SONS, INC. PACA Docket 
No. 2-4609. In order issued April 12, 1978, by Donald A. Campbell, 
Judicial Officer. 


(No. 18,456) 
THOMAS A. JENNARO, d/b/a TOM JENNARO AND ASSOCIATES v. CROWN 


PRODUCE Co. PACA Docket No. 2-4863. In order issued April 12, 
1978, by Donald A. Campbell, Judicial Officer. 





PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 37 A.D. 746 


(No. 18,457) 


BRIGGS-AITCHISON CO., INC. v. VALLEY PACKING SERVICES 
INTERNATIONAL. PACA Docket No. 2-4629. In order issued April 
14, 1978, by Donald A. Campbell, Judicial Officer. 


STAY ORDER — PENDING ISSUANCE OF FURTHER ORDER 


(No. 18,458) 


UNION PRODUCE Co., INC. v. TOLEDO DISTRIBUTING CO. PACA Docket 
No. 2-4922. Issued April 7, 1978, by Donald A. Campbell, Judicial 
Officer. 


(No. 18,459) 


WATSONVILLE BERRY CO-OP v. JOS. NOTARIANNI & Co. PACA Docket 
No. 2-4154. Issued April 7, 1978, by Donald A. Campbell, Judicial 


Officer. 


REPARATION AWARDED — ADMISSION OF LIABILITY 


(No. 18,460) 


BuD ANTLE, INC. v. WILLIAM A. HALLQUIST, d/b/a POINTS WEST 
PRODUCE DISTRIBUTORS. PACA Docket No. 2-4764.. Reparation of 
$2,037.59 with 8 percent interest from January 1, 1977, awarded 
complainant against respondent in order issued April 4, 1978, by 
Donald A. Campbell, Judicial Officer. 





MISCELLANEOUS 
Cite as 37 A.D. 747 


(No. 18,461) 


J-B DISTRIBUTING CO. v. UNITED STATES PRODUCE FARMS, INC. PACA 
Docket No. 2-4939. Reparation of $137.50 with 8 percent interest 
from September 1, 1977, awarded complainant against respondent 
in order issued April 14, 1978, by Donald A. Campbell, Judicial Of- 


ficer. 


DEFAULT ORDER — REPARATION AWARDED 


(No. 18,462) 


JACK FROST FRUIT COMPANY v. HOUSTON PRODUCE DISTRIBUTING CO., 
Inc. PACA Docket No. 2-4951. Reparation of $3,000.01 with 8 per- 
cent interest from July 1, 1977, awarded complainant against re- 
spondent in order issued April 18, 1978, by Donald A. Campbell, Ju- 


dicial Officer. 


(No. 18,463) 


NASH-DECAMP COMPANY v. DENNIS R. DENMARK, d/b/a PASCAGOULA 
PRODUCE & COFFEE Co. PACA Docket No. 2-4954. Reparation of 
$1,730.10 with 8 percent interest from September 1, 1977, awarded 
complainant against respondent in order issued April 18, 1978, by 
Donald A. Campbell, Judicial Officer. 


(No. 18,464) 


SUNNY FARMS, INC. v. PASCAGOULA PRODUCE & COFFEE Co, PACA 
Docket No. 2-4953. Reparation of $3,218.75 with 8 percent inter- 
est from July 1, 1977, awarded complainant against respondent in 
order issued April 18, 1978, by Donald A. Campbell, Judicial Offi- 


cer. 





PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 37 A.D. 748 


(No. 18,465) 


T. APKARIAN & SONS v. HOUSTON PRODUCE DISTRIBUTING CoO., INC. 
PACA Docket No. 2-4952. Reparation of $15,145.60 with 8 percent 
interest from November 1, 1977, awarded complainant against re- 
spondent in order issued April 18, 1978, by Donald A. Campbell, Ju- 


dicial Officer. 

(No. 18,466) 

WILEMAN BROS, & ELLIOTT, INC. v. JUDITH A. CONDRICK, d/b/a K. AND C. 

BROKERS. PACA Docket No. 2-4950. Reparation of $9,774.00 with 
8 percent interest from July 1, 1977, awarded complainant against 
respondent in order issued April 18, 1978, by Donald A. Campbell, 
Judicial Officer. 

(No. 18,467) 


CALAVO GROWERS OF CALIFORNIA v. TOLEDO FRUIT, INC. PACA Docket 


No. 2-4957. Reparation of $2,787.50 with 8 percent interest from 
November 1, 1977, awarded complainant against respondent in or- 
der issued April 19, 1978, by Donald A. Campbell, Judicial Officer. 


(No. 18,468) 


COOK DISTRIBUTING CO. v. UNISOURCE SUPPLY Co., INC. PACA Docket 
No. 2-4960. Reparation of $5,350.50 with 8 percent interest from 
October 1, 1977, awarded complainant against respondent in order 
issued April 19, 1978, by Donald A. Campbell, Judicial Officer. 


(No. 18,469) 


PURE GOLD, INC. v. UNISOURCE SUPPLY Co., INC. PACA Docket No. 
2-4959. Reparation of $409.50 with 8 percent interest from Octo- 
ber 1, 1977, awarded complainant against respondent in order is- 
sued April 19, 1978, by Donald A. Campbell, Judicial Officer. 





MISCELLANEOUS 
Cite as 37 A.D. 749 


(No. 18,470) 


RITTER & COMPANY v. TOLEDO FRUIT, INC. PACA Docket No. 2-4956. 
Reparation of $6,775.81 with 8 percent interest from September 1, 
1977, awarded complainant against respondent in order issued 
April 19, 1978, by Donald A. Campbell, Judicial Officer. 


(No. 18,471) 


THE GARIN COMPANY v. TOLEDO FRUIT, INC. PACA Docket No. 2-4958. 
Reparation of $2,387.50 with 8 percent interest from August 1, 
1977, awarded complainant against respondent in order issued 
April 19, 1978, by Donald A. Campbell, Judicial Officer. 


(No. 18,472) 
CROSETTI FROZEN FOODS, INC. v. REGIONAL SALES CORP., a/t/a SABIN 


MEYER & Co. PACA Docket No. 2-4966. Reparation of $14,619.20 
with 8 percent interest from June 1, 1977, awarded complainant 


against respondent in order issued April 20, 1978, by Donald A. 
Campbell, Judicial Officer. 


(No. 18,473) 


JOE PHILLIPS, INC. v. SELVIDGE AND GONZALEZ PRODUCE COMPANY. 
PACA Docket No. 2-4968. Reparation of $2,770.00 with 8 percent 
interest from October 1, 1977, awarded complainant against re- 
spondent in order issued April 20, 1978, by Donald A. Campbell, Ju- 
dicial Officer. 


(No. 18,474) 


LANIER FARMS v. FARMER MARKET. PACA Docket No. 2-4967. Repara- 
tion of $680.60 with 8 percent interest from September 1, 1977, 
awarded complainant against respondent in order issued April 20, 
1978, by Donald A. Campbell, Judicial Officer. 





PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 37 A.D. 750 


(No. 18,475) 


ANGELO F. PALOMBO, d/b/a FARMS v. HOUSTON PRODUCE DISTRIBUTING 
Co., INC. PACA Docket No. 2-4970. Reparation of $15,166.50 with 
8 percent interest from November 1, 1977, awarded complainant 
against respondent in order issued April 20, 1978, by Donald A. 
Campbell, Judicial Officer. 


(No. 18,476) 
S. CORTELLO, INC. v. UNISOURCE SUPPLY Co., INC. PACA Docket No. 
2-4961. Reparation of $7,123.95 with 8 percent interest from Octo- 


ber 1, 1977, awarded complainant against respondent in order is- 
sued April 20, 1978, by Donald A. Campbell, Judicial Officer. 


(No. 18,477) 


BIRD-IN-HAND POTATO Co. v. TRI-COUNTY PRODUCE, INC. PACA Docket 
No. 2-4838. Reparation of $1,268.75 with 8 percent interest from 


April 27, 1978, in order issued April 27, 1978, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 18,478) 


BETTERAVIA FARMS v. HOUSTON PRODUCE DISTRIBUTING Co., INC. PACA 
Docket No. 2-4987. Reparation of $1,500.00 with 8 percent inter- 
est from December 1, 1977, awarded complainant against respond- 
ent in order issued April 26, 1978, by Donald A. Campbell, Judicial 
Officer. 


(No. 18,479) 


BONITA PACKING CO. v. HOUSTON PRODUCE DISTRIBUTING CO., INC. 
PACA Docket No. 2-4986. Reparation of $6,300.25 with 8 percent 
interest from December 1, 1977, awarded complainant against re- 
spondent in order issued April 26, 1978, by Donald A. Campbell, Ju- 
dicial Officer. 





MISCELLANEOUS 
Cite as 37 A.D. 751 


(No. 18,480) 


G & S PRODUCE COMPANY, INC. v. HOUSTON PRODUCE DISTRIBUTING CO., 
Inc. PACA Docket No. 2-4988. Reparation of $2,648.80 with 8 per- 
cent interest from February 1, 1978, awarded complainant against 
respondent in order issued April 26, 1978, by Donald A. Campbell, 
Judicial Officer. 


(No. 18,481) 


LOWRIE PRODUCE AND PACKING Co. v. HOUSTON PRODUCE DISTRIBUTING 
Co., INC. PACA Docket No. 2-4989. Reparation of $6,130.70 with 8 
percent interest from November 1, 1977, awarded complainant 
against respondent in order issued April 26, 1978, by Donald A. 
Campbell, Judicial Officer. 


(No. 18,482) 


MERIT PACKING COMPANY v. HOUSTON PRODUCE DISTRIBUTING CO., INC. 
PACA Docket No. 2-4991. Reparation of $2,666.25 with 8 percent 
interest from September 1, 1977, awarded complainant against re- 
spondent in order issued April 27, 1978, by Donald A. Campbell, Ju- 
dicial Officer. 


(No. 18,483) 


NEWMAN ENTERPRISES, INC. v. HOUSTON PRODUCE DISTRIBUTING CO., 
Inc. PACA Docket No. 2-4990. Reparation of $17,860.05 with 8 
percent interest from January 1, 1978, awarded complainant 
against respondent in order issued April 27, 1978, by Donald A. 
Campbell, Judicial Officer. 





APPEALS FROM SECRETARY’S DECISIONS 
(Action for Review by Courts) 1977 
Agricultural Marketing Agreement Act, 1937 


1. Appotts Dairies DIVISION OF FAIRMONT Foops 
CoMPANY v. BERGLAND Er AL. (8rd Cir.) C.A. #77-2245, 77-2246, 77-2247. Ap- 
pealed from USDC E.D. Pa. (1976) 421 F. Supp. 415. The computation of damages, if 
any, remains the only issue before the court. Issues decided adverse to the Secretary, 
although upheld by the Judicial Officer, had its genesis in 1969 and 1970 rulemaking 
adopting penny-by-penny movements of minimum prices rather than bracket-pric- 
ing. 


2. AMERICAN DatRY OF EVANSVILLE, ET AL. v. BOB 
BERGLAND, Er AL. (D.C. Cir.) C.A. #77-1926. Appealed from USDC D.C., May 29, 
1977. District Court upheld the Judicial Officer who denied the relief requested be- 
cause of lack of evidence in the hearing record, held illegal the Class II price an- 
nouncement provisions based on the hearing record, and retained jurisdiction. Dis- 
missal by District Court was also based upon lack of jurisdiction because of failure to 
exhaust administrative remedies. 


3. BORDEN, INC. v. BOB BERGLAND (7th Cir.) C.A. 
#77-1805. Appealed from USDC, N.D. Ill., Decided March 21, 1977, after remand 
from 7th Cir. (1976) 544 F. 2d 312. The computation of damages, if any, remains the 


only issue before the court. Seventh Circuit earlier held Secretary’s rulemaking ac- 
tions invalid. Judicial Officer had upheld the Secretary’s actions. 


4, JONES, FULTON AND PENNMARVA v. BERGLAND ET AL. 
(USDC E.D. Pa.) C.A. #77-3271. The plaintiffs (dairy farmers) were denied a prelimi- 
nary injunction to enjoin the Secretary’s amendment effective November 1, 1977, 
that lowered the general level of prices under the New York-New Jersey order. The 
court has not rendered a decision on the request for a permanent injunction. 


5. LAMERS Dairy, INC. ET AL. v. BERGLAND (7th Cir.) Ap- 
pealed from USDC E.D. Wis., 36 AD 1642, Sept. 28, 1977. District Court upheld the 
Judicial Officer who dismissed the petitioner’s challenge to the constitutionality of 
the producer-settlement fund of the Chicago order. Petitioner argued that the Rock 
Royal decision did not apply to their situation. 


6. LAND O’ LAKES, INC. v. BOB BERGLAND AND MARKET 
ADMINISTRATOR (USDC N.D. Ill.) C.A. #77 C 1192. District Court temporary enjoined 
the market administrator from setting aside or paying out of producer-settlement 
fund damages awarded by District Court in Borden, Inc. v. Bergland. Question of 
permanent injunction not decided. 


7. MEDO-BEL CREAMERY, INC., and KILGORE’s Dairy Co. v. 
STATE OF OREGON and EarL Butz (USDC Oregon) C.A. #76-82 and 76-157. Plain- 
tiffs through an injunctive proceeding have alleged the milk price established by the 
State of Oregon to be invalid and unconstitutional because it is higher than the price 
required to be paid by Federal regulations thereby destroying the statutory require- 
ment of uniformity of the federal price among handlers. Plaintiffs sought to injoin 
the Secretary from cooperating with the State in establishing this higher price. 





Agricultural Marketing Agreement Act, 1937—Cont. 


(Appeals — Cont.) 


8. ScHEpps Dairy, INC. v. BOB BERGLAND (D.C. Cir.) C.A. 
#77-1881. Appealed from USDC D.C. Aug. 15, 1977, which affirmed Judicial offic- 
er’s decision finding that the rate of location adjustment and monthly marketing pe- 
riod in the Texas market were supported by evidence. Handler appealed. 


9. SunTEX Dairy, ET AL v. BoB BERGLAND (5th Cir.) C.A. 
#77-1632. Appeal from USDC S.D. Texas, March 11, 1977. The plaintiffs (pro- 
ducers) brought an action in district court to invalidate the Secretary’s decision to in- 
clude the former Corpus Christi order in the merged Texas order. Also at issue was 
“standing to sue” and “block voting” under the terms of the AMPI consent decree. 


10. VINE City Dairy, INC. v. Butz (USDC W.D. N.Y.) C.A. 
#76-417. Appealed from 35 AD 1335, Aug. 27, 1976. Judicial Officer held that peti- 
tioner failed to prove that assessments were unlawful. Market Administrator billed 
petitioner for certain months as partially regulated plant and for other months as ful- 
ly regulated plant. Milk transfered from plaintiff’s plant was the basis of the assess- 
ment. Judicial Officer denied the plaintiff’s request for oral argument. 





DISPOSITION OF APPEALS FROM SECRETARY ’S DECISIONS 


(Action for Review by Courts) 1977 


Agricultural Marketing Agreement Act, 1937 


1 


FRIENDSHIP DAIRIES, ET AL. v. Butz (2nd Cir. Dec. 19, 1977) C.A. #77-6114 Ap- 
pealed from USDC E.D. N.Y., May 18, 1977, 432 F. Supp. 

508. Affirmed Judicial Officer’s decision upholding legality 

of Secretary's action substituting the M.W. series price for 

the former Class II price options in Order Nos. 2 and 4. 


2. MARKETING ASSISTANCE PROGRAM, INC. ET AL. v. BOB BERGLAND (D.C. Cir., Aug. 


22, 1977) C.A. #76-1696 Appealed from USDC D.C. De- 
cided June 29, 1976. Affirmed the District Court (injunc- 
tive action) that held that the rulemaking hearing extend- 
ing the New Orleans order to include parts of Mississippi 
was valid. Affirmed the denial to incorporate plaintiff's 
proposals in rulemaking. 


3. MARKETING ASSISTANCE PLAN, INC., SCHEPPS Dairy, INC. v. Butz (USDC W.D. Mis- 


souri, March 11, 1977) 74-CV-367-W-1 Plaintiff filed an 
injunctive action in USDC for District of Columbia 
(74-660) seeking to require the Secretary to disqualify As- 
sociated Milk Producers, Inc., under the Texas order. Re- 
quest to Secretary to hold hearing for provision prohibiting 
unfair methods of competition. 


The complaint was dismissed at the request of MAP as part 


of settlement reached in suit brought by MAP against 
AMPI. 





SUBJECT INDEX OF AGRICULTURE DECISIONS 


APRIL 1978 


AGRICULTURAL MARKETING AGREEMENT ACT, 1937 


PAYMENTS TO MARKET ADMINISTRATOR 


Timeliness of 


LATE PAYMENT CHARGES 


Challenges to.... 


ORDER # 126 


Provisions of 


REQUEST FOR RELIEF 


Denial of 
ANIMAL WELFARE ACT 


ANNUAL REPORT 


Failure to file 


PRIMARY ENCLOSURES 


Construction of 


Insufficiency of space for animals in transit 
REGULATIONS AND STANDARDS 
Failure to comply with 
SANCTION 
Suspension for 30 days. .. . 
HORSE PROTECTION ACT 


SANCTION 


Civil penalty of 200.00 — Consent 


Civil penalty of $300.00 — Consent 

Civil penalty of 350.00 — Consent 

Civil penalty of $1,000.00 
SORING 


Cruel and inhumane treatment of animals ................. 518, 520, 522, § 





SUBJECT INDEX OF AGRICULTURE DECISIONS 


PACKERS AND STOCKYARDS ACT, 1921 
ACCOUNTS AND RECORDS 


DR RERE ARCA TINIE 3 2 25 2 ok aM eso cia tarred lias are Biante Ri eed Gas hw set oh bass ae a ee 


BONDING REQUIREMENTS 

VQHIP ECG COMM Y WED «55.41 4:00s. 5.4.0) oace no ob la orbea eee wee aaa uare ea oie ee 
CHECKS OR DRAFTS 

RRS URIRCIOHE CUES... 6 00 Fis ies ie vie ah oe ea eee OR a en oes RE 


CONTRACT 


BOSCIA SIONS NABUIERORL 68 5.0. io icres sas pnn IQS ore cipere iso ailenerereen taal en ater eee 542 
FALSE AND INCORRECT WEIGHTS 

Selling and collecting on the basis of 
FLAGRANT AND REPEATED VIOLATIONS 

Failure to pay 
MISREPRESENTATION 


Ground for rescission of contract 


PROPOSED RATES AND CHARGES 
PMNS OL RIN oF 5h bcs ain) HPS e AOS tar ae ak Hoke aa te Po ce i Reagent po ate 


PURCHASE PRICES 
Failure to pay when due 
RATES AND CHARGES 


Unjust, unreasonable and discriminatory 


REJECTION 


Prompt and proper 


Dismissal of complaint 


SANCTION 


Suspension for 30 days 


SALES INVOICES 


Issuance of showing incorrect weights 


TRUST FUNDS 


Failure to hold in trust 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ACCEPTANCE 


By failure to give notice of rejection 


By unloading 


ACCORD AND SATISFACTION 


Failure to establish 


ADJUSTMENT CLAUSE 
Not brought into effect 


AGENT 


For undisclosed principal 


BROKER 
Authority of 
Payment to not constituting payment to seller 
Failure of to remit payment to principal 
Obligations of fulfilled 

BROKERAGE FEES 
Entitlement to 

CAPITAL 
Inadequacy of 

CONSIGNMENT 


MUN URE CAS CANNER ok coi sans Sek aso ads alate ayeko aw we ON ee 728 


Net proceeds of 


CONTRACT OF SALE 


Negotiation of 


CONTRACT 


Failure to prove breach of 
Modification of voided 


CONDITION DEFECTS 


Excessive, lettuce 


CONTRACT TERMS 
F. o. b. shipping point 





SUBJECT INDEX OF AGRICULTURE DECISIONS 


F. o. b. harbor 
U.S. No. 1 grade 
Condition for adjustment 
Unmerchantability 
Revision of 
DAMAGES 
Failure to prove 667,671,677 
Measure of 659, 695, 721 


DISALLOWANCES 


Claim for mileage, for failure to state mileage 


Claim for preparation of complaint and brief 


DISCHARGE OF DUTY 


In payment to broker which had authority for billing and 
collecting 


DUMPING 


Absent certificate 


Reasonable market value assessed 


DECAY 


Not excessive for export lemons 


DOCUMENTARY EVIDENCE 


Failure to submit 


EXPORT GRADE LEMONS 


Decay of 2.90 not excessive when shipped by ocean trans- 


EXPRESS WARRANTY 


Absence of 


EXPRESS GUARANTEE 


To bear loss 


Reasonably construed 


FLAGRANT AND REPEATED VIOLATIONS 


Failure to pay 





SUBJECT INDEX OF AGRICULTURE DECISIONS 


Page 
F. 0. B. TRANSACTION 


Risk of loss during transit 700, 737 


GOOD DELIVERY STANDARDS 


Failure to meet 
Not applicable to leaf lettuce 


Met at destination 


GRADE 


Commercial, potatoes 


GRADE REQUIREMENTS 


Met at destination 


INSOLVENCY 


Not negating wilfullness in violations ............ 0.0... cece cece ee neee 705 


INSPECTION 


INTEREST 


Allowed on disputed amount only 


LEAF LETTUCE 


Good delivery standards not applicable to 


MERCHANTABILITY 
Breach of 
Reconditioning for, Bibb lettuce 
MODIFICATION OF CONTRACT 
Voided 


Entered into on erroneous information 


NEGLIGENCE CLAIM 


Against seller without merit 


PUBLICATION OF FACTS 


Wilfull, flagrant and repeated violations 
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PURCHASER 


RMON 8522 ir On 15 ache RG tw BIRO IE “SLi ESTRUS ag oD orate ta 


PREVAILING PARTY 


Award of fees and expenses to 


REASONABLE VALUE 


Determined as net proceeds of resale 


REJECTION 


REJECTED PRODUCE 


Accepted for resale 


RESALE 


Prompt and proper 


RESALE VALUE 


Determined as value of accepted leaf lettuce 


SANCTION 


Revocation of license 


SELLERS DUTY 


Failure to prove breach of implied warranty of as to pro- 
curement of suitable transportation 


SIZES 
Lemons 
Percentages of each size lot not designated in contract 
SUITABLE SHIPPING CONDITION 


Breach of warranty of 


Failure to prove breach of warranty of 


Warranty of applicable 


Warranty not applicable 


TRANSPORTATION COSTS 


Disallowance of 


37 A.D. 


Page 


Kccpnatrstas 731 


, 671, 677 
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TRANSPORTATION SERVICE AND CONDITIONS 


Abnormal 


USDA EXPORT STANDARDS 


Absence of express warranty as to 
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